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<r. F. T. 0’CONNOR, COMPTROLLER, ETC., VS. THOMAS E. RHODES 
a Supreme Court of the District of Columbia | 

In Equity No. 57563 j 

Thomas E. Rhodes, plaintiff 

vs. 


1 


Commercial National Bank of Washington, a Corporation: Com- 
mercial Building Corporation, a Corporation; Philippine-Manila 
Railway Company, a Corporation; United States Shipping Board 
Merchant Marine Fleet Corporation, a Corporation; J. F. T. 
O'Connor, Comptroller of the Currency of the Unified States; 
R. C. Baldwin, Receiver of the Commercial National Bank of 
Washington; Howard Sutherland: Urey Woodson, Director of the 
Bureau of Alien Property; Homer S. Cummings, Attorney General 
of the United States, Successor in Interest to Urey M|oodson, as 
Alien Property Custodian of the United States, defendahts 


United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, an the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia 


In Equity No. 57563 

Thomas E. Rhodes, plaintiff 
vs. 

Commercial National Bank of Washington et al., defendants 

7 i 

Filed December 17, 1934 
Stijmlation 

It is stipulated by counsel for plaintiff and by counsel! represent¬ 
ing the Comptroller of the Currency, the receiver of the Commercial 
National Bank, the Commercial National Bank, the Commercial 
Building Corporation, Homer S. Cummings, the Attorney General 
of the United States. Urey Woodson, Director of the Bureau of Alien 
Property and United States Shipping Board Merchant Marine Fleet 
Corporation, as follows: 

(1) That prior to the filing of the original bill in the above-en¬ 
titled cause, no demand had been made upon the Comptroller of the 
Currency, nor upon the receiver of the Commercial National Bank, 
nor upon the Commercial National Bank as a corporation, to insti¬ 
tute suits against the Attorney General of the United States as 
successor to the Alien Propertv Custodian, nor against jiny of the 
defendants named as his predecessor's in interest, nor Against the 
United States Shipping Board Merchant Marine Fleet Corporation, 
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to recover the fund and/or assets alleged in the original and amended 
bill of complaint to have been illegally pledged or paid. 

2 (2) This stipulation may be filed as part of the record in 
this cause. 

George P. Barse. Attorney for J. F. T. O'Connor, Comp¬ 
troller of the Currency. Sherley, Faust & Wilson, 
by Charles F. Wilson, Attorneys for Defendants, 
R. C. Baldwin. Deceiver. Commercial National Bank, 
and Commercial National Bank, of Washington, 
D. C.. a Corporation, and Commercial Building Cor¬ 
poration. Leslie C. Garnett. United States Attor¬ 
ney: H. L. Underwood, Assistant United States At¬ 
torney; John W. Fihelly. Assistant United States 
Attorney, Attorneys for Homer S. Cummings, At¬ 
torney General of the United States: Urey W'oodson, 
Director of the Bureau of Alien Property: and 
United States Shipping Board Merchant Marine 
Fleet Corporation. 

Robert H. McNeill, Philip H. Marcum, Attorneys for 
Plaintiff. 

3 In the Supreme Court of the District of Columbia 

In Equity No. 57563 

Thomas E. Rhodes, Southern Building, Washington. D. C.. 

Plaintiff 

vs. 

Commercial National Bank of ^Washington, a Corporation; 
Commercial Building Corporation, a Corporation; Philippine- 
Manila Railway Company, a Corporation; United States Shipping 
Board Merchant Marine Fleet Corporation, a Corporation; J. F. T. 
O'Connor, Comptroller of the Currency of the United States; 
R. C. Baldwin. Receiver of the Commercial National Bank of 
Washington: Howard Sutherland: Urev Woodson. Director of 

7 i 4 

the Bureau of Alien Property, Department of Justice: Homer S. 
Cummings, Attorney General of the United States. Successor in 
Interest to Urey W T oodson, as Alien Property Custodian of the 
United States, defendants 

Filed August !4,1934 

Bill for restoration of moneys to receiver of C ommercial National 
Bank of Washington and distribution thereof to depositors , for 
discovery , receivership, injunction , and general relief 

To the Supreme Court of the District of Columbia •* 

Plaintiff states as follows: 

1. That Thomas E. Rhodes, plaintiff herein, is a citizen of 

4 the United States and residing in the District of Columbia 
and that he brings this suit in his own right and on behalf of 

all other creditors and depositors of the Commercial National Bank 

of "Washington similarly circumstanced. 
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2. The Commercial National Bank of Washington, hereinafter to 
be referred to as the bank, is a corporation created and organized 
under the laws of the United States for the purpose of engaging in 
the general banking business in the city of Washington, District 
of Columbia, with its offices and principal banking house! located at 
the northwest corner of 14th and G Streets Northwest. 

3. The Commercial Building Corporation is a corporation organ¬ 
ized and existing under the laws of the District of Colombia, and 
has its principal place of business in the city of Washington, in the 
Disti *ict of Columbia. 

4. The Philippine Railway Company is a corporation created and 
organized under the laws of the State of Connecticut. Its principal 
office and place of business is located at 49 Pearl Street. Hartford, 
Connecticut, and that Alvan Waldo Hyde, of the same address is the 
true and lawful attorney in fact for said corporation upon whom 
process may be served. 

5. The United States Shipping Board Merchant Marine Fleet 
Corporation is a corporation created and existing under the laws of 
the District of Columbia, with its principal place of business located 
in the city of Washington. District of Columbia, as will more fully 
appear hereinafter. 

0. J. F. T. O'Connor is a citizen of the United States and now 
residing in the District of Columbia, and is the duly appointed and 
qualified Comptroller of the Currency of the United States and is 
now acting in that capacity. 

T. R. C. Baldwin is a citizen of the United States and a! resident of 


the District of Columbia, and is the duly appointed aiid qualified 
receiver of the Commercial National Bank and is now aci:ing in that 
capacity. 

5 8. Howard Sutherland is a citizen of the United States and 

a resident of the State of AVest ATrginia and now resides 
in the city of AA’heeling. in said State. 

9. Urey AA'oodson is a citizen of the United States and resident 
of the State of Kentucky, now residing temporarily in the District 
of Columbia and is the duly appointed Director of the Bureau of 
Alien Property of the Department of Justice and is now acting in 
that capacity. 

10. Homer S. Cummings is a citizen of the United Stages and now 
temporarily residing in the District of Columbia and [is the duly 
appointed and qualified Attorney General of the United States and 
as such, pursuant to the Executive order of the President (no. 6694) 
of May 1, 1934, succeeded to all of the authority, rights, privileges, 
powers, and duties conferred and imposed on the Alien Property 
Custodian by law and Executive orders. 

11. The above-named J. F. T. O'Connor, R. C. Baldwin, Urey 
Woodson and Homer S. Cummings are sued herein in such official 
capacities and individually. 

12. On or about the 6th of March 1933, plaintiff had on deposit in 
the bank to his account and credit the sum of $2,125.11. and that as 
such depositor he was the creditor of said bank to the ektent of the 
said deposit. 

13. On or about February 2S, 1933, the then Deputy! and Acting 
Comptroller of the Currency under and by virtue olj his lawful 
authority took over the control of the said bank and thereupon ap- 
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pointed one R. C. Baldwin as the receiver therefor and that the said 
R. C. Baldwin as such receiver, thereafter, as well as now, 
has acted and is acting under the direction and control of the afore¬ 
said Deputy and Acting Comptroller of the Currency or the said 
J. F. T. O'Connor. Comptroller of the Currency. As the duly ap¬ 
pointed. qualified, and acting receiver of the said bank, the said 
R. C. Baldwin is entitled exclusively to have and receive in custody 
and under his control all the moneys and property of said bank and 
to collect all outstanding indebtedness due the said bank of 
G whatsoever kind or character, to the end that the affairs of the 
bank may be wound up. its property converted into cash and 
its money distributed among its creditors, as provided by the national 
banking laws of the United States. 

14. On March 6. 1933. Howard Sutherland, then Alien Property 
Custodian, had on deposit with the said bank a large sum of money, 
the exact amount of which to this plaintiff is unknown: that the said 
sum of money or deposit was carried by the said bank in the name 
of Howard Sutherland, as Alien Property Custodian, was subject 
only to the check, draft, or order of the said Howard Sutherland, as 
Alien Property Custodian, that the amount so on deposit in said 
bank was a part of funds held by the Alien Property Custodian and 
known and designated as “ The Retained Administrative Expense 
Fund." (Report of Alien Property Custodian, 1933.) 

15. That under the provisions of the Settlement of War Claims 
Act in 1928 the Congress of the United States restored to former 
enemy owners all the right, title, and interest in and to all of the 
enemy property heretofore seized by the Alien Property Custodian 
under and pursuant to the provisions of the Trading with the 
Enemy Act of October G. 1917: thereafter and under the authority 
so conferred upon him by the Settlement of War Claims Act, as 
aforesaid, the Custodian was authorized to return to enemy owners 
the money and property held by him to the account of such indi¬ 
vidual enemv. as will be set out more fullv hereinafter. The method 
employed by the Custodian in returning this property to the former 
enemy owner was as follows: Upon the filing of a proper claim by 
the former enemy owner, supported by proper proof of pre-war or 
succeeding ownership, the Custodian determined the right or inter¬ 
est of such enemy claimant in and to the money or property so 
claimed and for the entire amount thereof but retained twenty per¬ 
cent thereof for investment, and reinvestment in the Treasury 

7 of the United States for the German owner, under the provi¬ 
sions of subsection ‘ 4 M " of section 9 of the Trading with the 
Enemy Act, as amended by the Settlement of War Claims Act of 
1928. Upon the setting apart by the Custodian of that portion of 
the property or money theretofore determined by him to be immedi¬ 
ately returnable to such enemy or eighty percent thereof, he de¬ 
ducted from the aggregate total of all the moneys or properties held 
by him for the account, of such enemy, two percent thereof as carry¬ 
ing charge or 44 Administrative Expense*’; that all or a part of the 
monevs so retained bv the Custodian as an 44 Administrative Ex- 
pense " was deposited by him in the bank in the name and to the 
account of Howard Sutherland, as Alien Property Custodian, and 
from which deposit the said Howard Sutherland, paid the expenses 
of his office. 
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1C. That the Bank, in order to assure the safekeeping anti prompt 
payment of this said fund, pledged certain of its securities to the 
said Howard Sutherland as Alien Property Custodian, the amount, 
character and kind of said securities, assets and property being at 
this time unknown to this plaintiff. 

17. On April 24, 1933, Howard Sutherland resigned his office as 
Alien Property Custodian and was succeeded therein bv Urey Wood- 
son who duly qualified and assumed the duties of the affice on the 
same day and as such Alien Property Custodian was surWagated to 
the rights of Howard Sutherland with respect of the deposit in the 
Commercial National Bank. 

18. On the day of , 1933, and after the 

appointment of the Receiver for the said Bank the said Urev Wood- 
son, as Alied Property Custodian, upon the solicitation and request 
of said Receiver, filed a claim for the entire amount of this deposit 
as of the 6th day of March 1933. and the Receiver of the said Bank, 
acting under the direction and authority of the Comptroller of the 
Currency, on or about the day of October 1933, jpaid over 

and delivered to the said Urey Woodson, as Alien Property Cus¬ 
todian, the entire amount of his said deposit, which said amount 

is unknown to this plaintiff. 

8 19. On May 1, 1934, the President of the United States is¬ 
sued and promulgated Executive Order No. 669^ entitled 

“Abolishment of the Office of Alien Property Custodian and Trans¬ 
fer of Its Functions to the Department of Justice”, to become ef¬ 
fective, as of July 1. 1934, paragraph 1 of said order provides: 

“ The office of the Alien Property Custodian is abolished, and the 
authority, rights, privileges, powers and duties, conferred and im¬ 
posed on the Alien Property Custodian by law and/or Executive 
orders are transferred to the Department of Justice, to pe admin¬ 
istered under the supervision of the Attorney General.” 1 

Subsection A of section 4 of said order provides: 

“All funds, securities, choses in action, real estate, trsjtde-marks, 
copyrights and all other property of whatsoever kind, to which the 
Alien Property Custodian has title or which are in his possession 
or control * * * are hereby transferred to the Attorney Gen¬ 

eral, to be administered and disposed of by him, as required by law.” 

Under and pursuant to said Executive order, the |defendant 
Homer S. Cummings, as Attorney General of the United States, 
succeeded to all of the authority, rights, privileges, powers and 
duties, conferred and imposed on the Alien Property Custodian by 
law and succeeded in interest, right of possession, and control, all 
funds, securities, choses in action, real estate, patents, trade-marks, 
copyrights and all other property heretofore held in the custody or 
under the control of the Alien Property Custodian; that the said 
defendant. Homer S. Cummings, by reason and in virtue of said 
Executive order and the transfer of the property and money of 
whatever kind and nature to him thereunder, now has in jhis posses¬ 
sion or under his control, or to his account or order, the said sum 
of money or the equivalent thereof, so paid over j:o the said 

9 Urey Woodson, as Alien Property Custodian by the said R. 
C. Baldwin, Receiver, as is hereinbefore more fulR set out. 

20. The United States Shipping Board Emergency Fleet Cor¬ 
poration was a corporation created and organized under the laws 


6 J. F. T. 0 ? C0XXQR, COMPTROLLER, ETC., VS. THOMAS E. RHODES 


of the District of Columbia, under and by virtue of the authority 
vested in the United States Shipping Board by the Act of Septem¬ 
ber 7. 1917. 39 Stat, 7*28. Bv the Act of February 11. 1927, 44 
Stat. 1083. the name of this corporation was changed from the 
United States Shipping Board Emergency Fleet Corporation to 
the United States Shipping Board Merchant Marine Fleet Cor¬ 
poration: that thereafter the business and activities of the United 
States Shipping Board Emergency Fleet Corporation was carried on 
in the name of the United States Shipping Board Emergency Fleet 
Corporation and all money on deposit in the said Commercial Nation¬ 
al Bank to the credit and account of the United States Shipping 
Board Emergency Flqet Corporation was transferred upon the books 
of the said bank to the United States Shipping Board Merchant Ma¬ 
rine Fleet Corporation; on information and belief plaintiff says fur¬ 
ther that on March 6. 193:1. there was on deposit in the said bank 
in the name of and credited to the account of the United States 
Shipping Board Merchant Marine Fleet Corporation and subject 
only to the check, draft or orders of the treasurer of said corpora¬ 
tion. a lanre sum of monev. the exact amount of which is to this 
plaintiff unknown: that the said bank as a pledge for the safe¬ 
keeping and return of said deposits pledged certain of its securi¬ 
ties. properties and holdings to ’the said corporation, to wit: cer¬ 
tain promissory notes, numbered 1 to 17 inclusive and-payable to 
the said bank in the amount of $1,683,377.08, that when and after 
the receiver of said bank was appointed and qualified as such, the 
defendant corporation, upon the solicitation and at the request of 
the said receiver filed a claim for the amount of said deposit and 
thereafter the said R. C. Baldwin, receiver, under the orders 
10 and direction of the Comptroller of the Currency paid over 
and delivered to the said corporation the full amount of its 
said claim. 

21. On and before November 11th. 1931. the Commercial Build¬ 
ing Corporation was the owner of the legal title to all of that cer¬ 
tain piece and parcel of real estate, together with the improve¬ 
ments thereon, lying and being in the city of 'Washington, in the 
District of Columbia, at the northwest corner of 14th and G 
Streets, in said city, and known and designated upon the official 
map or plat of said city as lot no. 23 in square no. 223: that on the 
11th day of November, A. D. 1931. this corporation executed and 
delivered to the Commercial National Bank, seventeen promis¬ 
sory notes, of even date therewith, and payable to said bank and, 
in the aggregate amount of $1,683,377.08, and secured by a deed 
of trust on said real estate hereinbefore described. 


22. Upon information and belief, plaintiff says that the capital 
stock of said Commercial Building Corporation is owned by the 
said bank and that the officers of the said Commercial Building 
Corporation are also officers of the said bank; that such promis¬ 
sory notes executed tp said bank by the said Commercial Build¬ 
ing Corporation, are a part of the assets of said bank and are the 
same notes that were so pledged by the said bank to secure the 
deposit of the United States Shipping Board Merchant Marine Fleet 
Corporation; that plaintiff is not advised as to the present where¬ 
abouts of said notes, of what disposition has been made of them, 
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but lie says that if they are not now in the possession off the said 
R. C. Baldwin, receiver, that in equity, they should be 'recovered 
and returned to the possession of said receiver. 

23. On the 6th day of March 1933, the Philippine-Majiila Rail¬ 
way Company had on deposit to its account and credit in said 
Commercial National Bank a large sum of money, the amount thereof 

being to this plaintiff unknown; that said deposit wks subject 

11 only to the check, draft or order of the said corporation; that 

thereafter and subsequent to the appointment of the (said R. C. 

Baldwin as receiver of said bank and upon the solicitatidn and re¬ 
quest of said receiver, the Philippine-Manila Railway Company filed 
its claim with the said receiver for the entire amount of [money so 
held by the bank to its credit on March 6, 1933; that thereafter 
the said R. C. Baldwin, acting under the order and direction of 
the defendant, the Comptroller of the Currency, paid jover and 
delivered to the said Philippine-Manila Railway Company the 
entire amount of its deposit. 

24. Plaintiff says that he is informed and believes, and j therefore 
charges, it to be a fact that for a long time prior to March 6|, 1933, the 
bank, through its officers, agents, servants, and employees, solicited and 
obtained certain large sums and deposits for said bank, the amounts 
of such sums of money and deposits and the name or names of such 
persons, agencies, or corporations in whose names such deposits were 
made are unknown to this plaintiff; that such deposits were obtained 
upon the promise of said bank to pledge certain of its securities, 
assets, and property to secure such deposits, but that the nature, kind, 
or value of such assets, securities, and property so pledged as afore¬ 
said are unknown to this plaintiff; that plaintiff has no access to 
the books of the said bank and has no means of knowing the names 
of such persons, agencies, or corporations other than the defendants 
specifically named herein, whose deposits were secured by the pledges 
of the bank’s securities as aforesaid; and further upon information 
and belief plaintiff says that on and after the appointment of the 
defendant R. C. Baldwin as receiver of said bank that jhese said 
persons, agencies, and corporations, upon the solicitation ahd request 
of said R. C. Baldwin, filed their respective claims with said 
receiver for the return of their several sums so on deposit; tjhat there¬ 
after the said R. C. Baldwin, receiver, under the direction of the 

defendant the Comptroller of the Currency, paid ahd turned 

12 over to said persons, agencies, and corporations the entire 

amount of their several deposits in said bank; that the names 

of the said several persons, agencies, and corporations who Ijad money 
on deposit in the said bank as of March 6, 1933, and the Respective 
amounts of their deposits, and who have received in full the amounts 
of said deposit from said R. C. Baldwin, receiver, are Within the 
knowledge of the said R. C. Baldwin, receiver, and that in equity 
and justice toward this plaintiff and all the depositors in the said 
bank the said R. C. Baldwin, receiver, should be compelled to make 
discovery to this plaintiff of the names of the several persons, agen¬ 
cies. and corporations, and of the amounts of the deposits of the sev¬ 
eral persons, agencies, and corporations, and the nature, kind, 
amounts, and value of the securities of the said Commercial National 
Bank so pledged to said persons, agencies, and corporation^ to secure 
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their deposits as aforesaid, together with the several amounts so 
paid to them by said receiver. 

2o. Plaintiff says that he is not advised and has no way or means 
of knowing or ascertaining the exact amounts of the deposits of 
the United States Shipping Board Merchant Marine Fleet Corpora¬ 
tion, the Alien Property Custodian, the Philippine-Maniia Railway 
Corporation, so held by the bank on March 0. 1933, or the nature, 
kind, or character of values of the securities, notes, mortgages, deeds 
of trust, or bonds, with the exception of the security given to the 
defendant the United States Shipping Board Merchant Marine Fleet 
Corporation, pledged by the said Commercial National Bank to the 
above-named depositors to secure the safekeeping and prompt return 
of their moneys and deposits as aforesaid; that such information is 
exclusively within the knowledge of the defendant R. C. Baldwin, 
receiver, as above, and such facts cannot be proved by any other 
person or persons: that the purpose of calling on these defendants to 
make discovery of the aggregate amounts of their several deposits 
as aforesaid as of March 6, 1933. in the bank, together with 
13 the kind, character, and values of the securities, notes, mort¬ 
gages, deeds of trust, or bonds, excepting the security given to 
defendant the United States Shipping Board Merchant Marine Fleet 
Corporation, pledged by the bank aforesaid, the amount so paid to 
these depositors by the receiver of the said bank is to make use of 
said discovery upon the trial of this cause; that such facts and infor¬ 
mation are material and necessary in order that plaintiff may prop¬ 


erly prosecute this suit. 

26. Upon information and belief plaintiff says that the said 
bank, acting through its officers, agents, servants, and employees, 
solicited the account and deposit of said defendants, the United 
States Shipping Board Fleet Corporation, later known as United 
States Shipping Board Merchant Marine Fleet Corporation, the 
Alien Property Custodian, and the Philippine-Maniia Railway Com¬ 
pany, as well as other depositors, to this plaintiff unknown, and as 
an inducement for securing these accounts and deposits, the said 
bank, through its officers, servants, agents, or employees promised, 
agreed, and contracted with such depositors to pledge its securities, 
property, and assets for the safekeeping and return of the moneys so 
to be deposited. 

27. Plaintiff says he is advised and so believes that as a depositor 
of the said bank, he had the ri^ht to relv on the honestv and in- 
tegritv of the said bank and its officers, agents, and employees to 
use the funds of said bank only for the purposes specified by the 
banking laws of the United States and to safely keep and make 
prompt return to him, upon his demand, of the funds so on deposit 
to his account and credit: that he is advised and so believes that 
neither the bank nor the officers, agents, or employees, in law, had 
the right, power, or authority to pledge the assets, securities, and 
property of said bank to secure the deposit of any person, agency, 
or corporation, the public money of United States, being exceptecl, 
but to the contrary he is advised and so believes that neither the 
said bank nor its officers, agents, or employees had no such right, 

power, or authority; that the promises and agreements 
14 of said bank to pledge and the pledging of the securities, assets. 
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I 

and property of the said bank to secure the safekeeping and 
return of the moneys and credits of the defendants the United States 
Shipping Board Merchant Marine Fleet Corporation, tjlie Alien 
Property Custodian, the Philippine-Manila Railway Corporation, 
as well as the deposits and credits of other persons, agjents, and 
corporations to this plaintiff unknown, thereby placing the said 
deposits in the posture of secured or preferred creditors of this 
bank was ultra vires, unlawful, illegal, and unconscionable and in 
fraud of and to the prejudice of the rights and interests of this 
plaintiff; that the acts of the said R. C. Baldwin, receiver, in recog¬ 
nizing these said depositors as preferred or secured creditors of 
said bank and by paying over to said depositors the full and entire 
amount of their said deposits pursuant to their several claims and 
demands filed therefor, upon his solicitation and request, was un¬ 
lawful, illegal, and conscionable, and to the prejudice of the rights 
and in fraud of the interests of this plaintiff as well asj all other 
creditors of said bank. 

28. Section 5153, Revised Statutes, as amended, provides: 

“All national banking associations, designated for that purpose 

by the Secretary of the Treasury, shall be depositaries of public 
money, under such regulations as may be prescribed by the Secre¬ 
tary; and they may also be employed as financial ageffts of the 
Government; and they shall perform all such reasonable duties, as 
depositaries of public moneys and financial agents of the Govern¬ 
ment, as may be required of them. The Secretary of "the Treasury 
shall require the associations thus designated to give satisfactory 
security, by the deposit of United States bonds and otherwise, for 
the safekeeping and prompt payment of the public money deposited 
with them, and for the faithful performance of their | duties as 
financial agents of the Government: 

15 “ Provided. That the Secretary shall, on or befcjre the 1st 

of January of each year, make a public statement of the 
securities required during that year for such deposits. And every 
association so designated as receiver or depositary of :he public 
money shall take and receive at par all of the national currency bills, 
by whatever association issued, which have been paid into the Gov¬ 
ernment for internal revenue, or for loans or stocks: Provided That 
the Secretary of the Treasury shall distribute the deposits herein pro¬ 
vided for, as far as practicable, equitably between the different 
States and sections.” 

Section 3593. Revised Statutes, provides: 

“All public moneys paid into any depository shall be subject to 
the draft of the Treasurer of the United States, drawn agreeablv to 
appropriations made by law.” 

29. Plaintiff says that he is advised and so believes that tfhe moneys 
so on deposit in the said bank on March 6 . 1933, in the name of and 
to the credit of the United States Shipping Board Merchant Marine 
Corporation, Howard Sutherland as Alien Property Custodian, the 
Philippine-Manila Railway Company and the money so on deposit 
in the name and to the account of all other unknown depositors so 
secured by said bank were not moneys of the United [States nor 
“ public moneys ” within the meaning and contemplation of the 
banking laws of the United States such as might lawfullvl be secured 
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by the securities, assets and property of said bank as a designated 
depository of public moneys; that the moneys of the 1 nited States 
Shipping Board Merchant Marine Fleet Corporation was not “ pub¬ 
lic money *' of the United States, but was private money acquired by 
that corporation in the course of its corporate business; that the 
sums so on deposit in the bank on March 6, 1933. was a special 
1G account maintained by said corporation as a petty cash 
account, out of which certain current expenses of the said 
corporation were paid: that no moneys appropriated by the Congress 
of the United States for the use or maintenance of the United States 
Shipping Board or any of its activities were ever deposited in the 
said bank in this particular fund: that the fund kept and maintained 
by Howard Sutherland as Alien Property Custodian was a private 
fund and not “public moneys’* or money belonging to the United 
States as is set forth more fully hereinbefore; that the funds kept 
and maintained by the Philippine-Manila Railway Corporation in 
said bank were not “public moneys'* or moneys of the United 
States but was private money owned wholly and solely by the said 
corporation and. upon information and belief plaintiff says that the 
moneys and deposits $o maintained in said bank by other depositors 
whose names are to this plaintiff unknown were likewise not “ public 
moneys “ or moneys of the United States but were moneys privately 
owned. 

30. That the Comptroller of the Currency and the receiver of the 
said bank, as aforesaid have determined that each unsecured creditor 
or depositor of said bank was entitled to and should receive a divi¬ 
dend of fifty cents for each dollar so deposited to his account as of 
March G. 1933. and accordingly this plaintiff has received from the 
Comptroller of the Currency or the receiver of said bank the sum of 
$1,062.55. leaving a balance due and owing to him from said bank 
or the Comptroller of the Currency or the receiver thereof the said 
sum of $1,062.56. 


31. That the unlawful acts of R. C. Baldwin, receiver, in paying 
out to said several depositors of said bank, known and undisclosed, 
whose deposits were secured by the pledges of securities, assets and 
properties of said bank. the full amounts of their several deposits 
and claims, constituted a taking of his money and property in con¬ 
travention to the provisions of the fifth amendment to the Constitu¬ 
tion of the United States. 


17 32. By reason of all of the foregoing this plaintiff has suf¬ 

fered damage and an irreparable injury for which he has no 
redress save only in a court of equity. 

Wherefore, plaintiff prays as follows: 

1. That process issue out of this court directed against the defend¬ 
ants the United States Shipping Board Merchant Marine Fleet Corp¬ 
oration. the Commercial National Bank of Washington, the Philip¬ 
pine-Manila Railway Company, the Commercial Building Corpora¬ 
tion, J. F. T. O'Connor, as Comptroller of the Currency of the 
United States, R. C. Baldwin, as receiver of the Commercial National 
Bank, and Homer S. Cummings, Attorney General of the United 
States. Howard Sutherland and Urey Woodson as Director of the 
Bureau of Alien Property of the Department of Justice, respectively, 
requiring them to answer the exigencies of this bill, answers under 
oath, however being waived. 


I 
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2. That upon consideration of the facts and allegations in this bill 
contained, plaintiff may have full disclosure and discovery of all and 
every thing and matter aforesaid, and that this court order and direct 
that R. C. Baldwin, receiver of said Commercial Natiojnal Bank of 
Washington, shall abide the order and direction of thjis court and 
shall forthwith make discovery in the following respects: 

(1) The amount of money on deposit in the Commercial National 
Bank of Washington, on March 6th, 1933, in the name (if and to the 
credit of the United States Shipping Board Merchant ilarine Fleet 
Corporation and fully the facts with respect to the natuje, kind, and 
value of the securities, assets, and property of said bank, so pledged 
by said bank to secure the safekeeping and prompt return of such 
money, so on deposit, as aforesaid and the total amount so paid over 
to said United States Shipping Board Merchant Marine jTeet Corpo¬ 
ration by the said R. C. Baldwin, receiver. 

18 (2) The amount of money on deposit in the Commercial 
National Bank of Washington, on March 6th. 1933, in the 

name and to the credit of the Philippine-Manila Railway Company 
and the nature, kind, and value of the securities, assets, and property 
of said bank, so pledged by said bank to secure the safe-keeping and 
prompt return of such money, so on deposit, as aforesaid and the 
total amount so paid over to the said Philippine-Manila Railway 
Company by the said R. C. Baldwin, receiver. 

(3) The amount of money on deposit in the Commercial National 
Bank of Washington on March 6th, 1933, in the name and to the 
credit of Howard Sutherland, as Alien Property Custodian and the 
nature, kind, and value of the securities, assets, and property pledged 
by said bank, to secure the safe-keeping and prompt ret urn of such 
money so on deposit and the amount so paid out to Urey Woodson, 
as Alien Property Custodian, successor to Howard Sutherland, as 
Alien Property Custodian, by the said R. C. Baldwin, as receiver. 

(4) The names and addresses of each and every other person, 
agency, or corporation, having moneys on deposit, and to their ac¬ 
count and credit, in the Commercial National Bank of jVashington 
on March 6th, 1933, and which said deposits and moneys were se¬ 
cured by the securities, assets, and property of said bank and the 
sums and amounts so paid over to such persons, agencies, and corpo¬ 
rations bv the said R. C. Baldwin, receiver. 

*/ / 

(a) The separate amounts of the seventeen promissory notes dated 
November 11, 1931, payable to the Commercial National Bank of 
Washington, executed by the Commercial Building Corporation and 
secured by a deed of trust on that certain parcel of real estate lying 
and being in the city of Washington. District of Columbia: and desig- 
nated on the official plat or map of the said city of Washington, as 
lot no. 23, in square no. 223. 

(b) Where such notes now are, in whose possession, or what dispo¬ 
sition. if any, has been made thereof. 

19 3. That the defendants J. F. T. O'Connor and R. C. Bald¬ 
win, as aforesaid, in their official capacities and each of them 

be required to make an accounting herein to this plaintiff for and in 
all respects of all sums wrongfully and unlawfully and illegally paid 
over by them to the several depositors of the Commercial National 
Bank of Washington whose said deposits and moneys were secured 
by the securities, assets, and property of said bank. 


12 J. F. T. 0’CONNOtR, COMPTROLLER, ETC., VS. THOMAS E. RHODES 


4. That this honorable court may appoint a receiver, who shall, 
as soon as may be. under the orders of this honorable court, take 
into his possession and in his custody and under his control the sev¬ 
eral sums of money heretofore paid over and delivered to the de¬ 
fendants. the United States Shipping: Board Merchant Marine Fleet 
Corporation, Homer S. Cummings, as aforesaid, the Philippine-Ma- 
nila Railway Company, and all other sums of money in the hands 
of all and every other person, agency, or corporation whose deposits 
were secured by the securities, assets, and property of said bank T 
which the said R. C. Baldwin may discover, and whose claims have 
been so paid by him as such receiver. 

5. That a preliminary injunction issue out of this honorable court 
restraining and inhibiting the defendants. United States Shipping 
Board Merchant Marine Fleet Corporation, its officers, agents, and 
employees, Homer S. Cummings, as successor in interest to Urey 
Woodson as Alien Property Custodian, the Philippine-Manila Rail¬ 
way Company, its officers, agents, and employees from disbursing, 
paying out or using, in anywise or manner or for any purpose, the 
amount of money that each of the above defendants received from 
R. C. Baldwin, receiver, until the further order of this court, and 
further prohibiting and restraining the defendants, the United 
States Shipping Board Merchant Marine Fleet Corporation, its offi¬ 
cers, agents, and employees, Homer S. Cummings, as the successor 

in interest to Urey Woodson, as Alien Property Custodian, 
20 and the Philippine-Manila Railway Company, its officers, 
agents, and employees, from paying out of the funds now in 
their possession so paid over to them by R. C. Baldwin, receiver, to 
anyone other than this plaintiff any of the money now claimed by 
this plaintiff on behalf of himself and all other depositors and cred¬ 
itors of the Commercial National Bank of Washington. 

6. That upon a final hearing thereof, this court may decree: 

(a) That the deed of trust dated November 11, 1931, executed by 
the Commercial Building Corporation, to secure the seventeen prom¬ 
issory notes of even date therewith, and payable to the Commercial 
National Bank of Washington and in the aggregate amount of 
$1,683,377.08, be cancelled and decreed to be released of record, and 
that said notes so secured be cancelled. 

(b) That in respect of all moneys heretofore paid out and deliv¬ 
ered to the several defendants hereinbefore described, as well as all 
other persons, agencies, and corporations, whose names are to this 
plaintiff unknown, whose deposits were secured by the securities, 
assets, and property of the Commercial National Bank of Wash¬ 
ington, and who have received of and from the said R. C. Baldwin, 
receiver, the entire amount of their said and several deposits, shall 
be required: 

(c) That they and each of them do repay forthwith to R. C. 
Baldwin, receiver of the Commercial National Bank of Washington, 
fifty per centum (50%) of all of the money so received of and from 
him as hereinbefore set out, to the end that the same may be dis¬ 
tributed pro rata among the depositors and creditors of the said 
Commercial National Bank of Washington; 

(d) That upon paying over to the said R. C. Baldwin by the 
said several depositors fifty per centum (50%) of all the moneys so 
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received by them from the said R. C. Baldwin, receiver, that the 
said R. C. Baldwin thereupon shall make a true and just accounting 
under the direction of this court so as to determine the exact amount 
due and payable to this plaintiff and to each and every credi- 
21 tor and depositor of said bank and that under i:he direction 
and orders of this court the said R. C. Baldwin, receiver, 
shall make true and just payment to this plaintiff and to each and 
every creditor and depositor of said Commercial National Bank of 
the amount to which said accounting mav show him to be justly 
entitled; and for such other and further and general relief as to 
this court may seem meet and proper, as your plaintiff in duty bound 
will ever pray. 

Thomas E. Rhodes, 

Plaintiff. 

Robert H. McNeill, 

Philip H. Marcum. 

A ttorneys fo / • PIaih t iff. 

District of Columbia, ss: 

Thomas E. Rhodes, the plaintiff in the above entitled cause, who 
being first duly sworn deposes and says: that he has read the fore¬ 
going bill of complaint by him subscribed and that the (facts therein 
stated of his own knowledge are true and those stated on information 
and belief he believes to be true. 

Thomas it. Rhodes. 

Subscribed and sworn to before this 14th davl of August, 
A. D. 1934. 

f sealI Elizabeth G. So|'ttes, 

Notary Public, D. C. 

My commission expires March 16, 1937. 


In the Supreme Court of the District of Coluir} 

In Equity No. 57563 


bia 


Thomas E. Rhodes. Southern Building. Washington, D. C., 

plaintiff 


vs. 


Commercial National Bank, et al., defendan 


ts 


Filed August 31. 1934 

Combined motion, of J. F. T. O'Connor , Comptroller of t1\e Currency , 
R. C. Baldwin , receiver of the Commercial National ■! Bank . and 


of 

C' ommercial National Bank by R. C. Baldwin , receiver\ 
the bill of complaint 


Come now the defendants, J. F. T. O'Connor, Comptroller of the 
Currency of the United States, and R. C. Baldwin, receiver of the 
Commercial National Bank of Washington. D. C., and Commercial 
National Bank of Washington, a corporation, by R. 0. Baldwin, 


, to dismiss 


i 
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receiver, and move this honorable court to dismiss this bill of com¬ 
plaint filed herein upon the following grounds: 

1. The said bill of complaint does not state facts sufficient to entitle 
plaintiff to any relief, there being no equity stated in the bill. 

2. Assuming only for the purposes of this motion, that preferential 
payments were made., or illegal pledges of collateral were made, to 
the depositor defendants and to the other depositors referred to in 
said bill of complaint, the bill of complaint shows on its face that 
such facts do not constitute any basis in equity for discovery and 
accounting from the defendants and that the Comptroller of the 
Currencv. through the receiver, has the primarv and exclusive right 
to maintain appropriate actions to recover such preferential pay¬ 
ments and such collaterals so pledged: and in this connection said 
bill of complaint does not show any demand by plaintiff upon the 

Comptroller of the Currency or upon the receiver that such 
23 actions be brought, nor a refusal by the Comptroller or the 
receiver to bring such action. 

3. That the bill of complaint states no cause of action against 
these defendants entitling the plaintiff to the discovery and account¬ 
ing therein sought. 

4. The bill of complaint is multifarious in that the relief prayed 
for in numbered prayers 5 and 0 is inconsistent and antagonistic: 
prayer number 5 seeks to have the defendants therein named re¬ 
strained from paying the monies obtained by them to any one other 
than the plaintiff, whereas prayer numl>er 0 prays that the de¬ 
fendants pay such monies to IT C. Baldwin, receiver of the Com¬ 
mercial National Bank, for pro rata distribution among the deposi¬ 
tors and creditors of said bank. 

5. The relief prayed for in numbered paragraphs 4 and 6 (d) 
is beyond the jurisdiction of the court to grant in that it is therein 
sought to have the court displace the powers expressly conferred 
by law upon the Comptroller of the Currency in connection with 
the administration of the affairs of national banks in receivership 
applying to said Commercial National Bank, and to have the court 
exercise such powers, contrary to law. 

6. Upon the facts averred in said bill of complaint this court, 
in the exercise of its discretion as to injunctive relief, should deny 
such relief and dismiss said bill. 


George P. Barse, 

Attorney for J. F. T. O'Connor , 

Comptroller of the Currency. 

Shirley. Faust & Wilson, 

Attorneys for Defendants. 

R. C. Baldwin, 

Receiver of the Commercial National Bank , and Attorneys 
for C ommercial Nad. Bank of W ashing ton. D. (’.. a. Cor¬ 
poration. 
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24 In the Supreme Court of the District of Colunjibia 

In Equity no. 57563 

Thomas E. Rhodes, Southern Building, Washington, I). C., 

plaintiff 


vs. 




N TS 


sufficient to 


Commercial National Bank, et al.. defenda! 

Filed September 25. 1934 

Motion of defendant Commercial Building ('orporatioa corpora¬ 
tion. to dismiss the bill of complaint 

Comes now the defendant Commercial Building: Corporation, a 
corporation, by its attorneys. Sherley, Faust, and Wilsoh. and moves 
this honorable court to dismiss this bill of complaint!filed herein 
upon the following grounds: 

(1) The said bill of complaint does not state facts 
entitle plaintiff to any relief, there being no equity stated in the bill. 

(2) Assuming only for the purposes of this motion tljat preferen¬ 
tial payments were made, or illegal pledges of collateral were made 
to the depositor defendants and to the other depositor^ referred to 
in said bill of complaint, the bill of complaint shows on its face that 
such facts do not constitute any basis in equity for discovery and ac¬ 
counting from the defendants and that the Comptroller of the Cur¬ 
rency. through the receiver, has the primary and exclusive right to 
maintain appropriate actions to recover such preferential payments 
and such collaterals so pledged; and in this connection said bill of 
complaint does not show any demand by plaintiff upon the Comp¬ 
troller of the Currency or upon the receiver that such actions be 
brought, nor a refusal by the Comptroller or the receiver to bring 
such action. 

(3) That the bill of complaint states no cause of action against 
this defandant entitling the plaintiff to the discovery and accounting 

therein sought. 

25 (4) The bill of complaint is multifarious in that the relief 

prayed for in numbered prayers 5 and 6 is inconsistent and 
antagonistic: prayer number 5 seeks to have the defendants therein 
named restrained from paving the monevs obtained bv them to any- 
one other than the plaintiff, whereas prayer number 6 pijays that the 
defendants pay such moneys to R. C. Baldwin, receiver of the Com- 
merical National Bank, for pro rata distribution among the deposi¬ 
tors and creditors of said bank. 

(5) The relief prayed for in numbered paragraphs and 6 (d) 

1 TjI • • *1 • j • f* . 1 it . • , l , • , . , i ' • ' 


is beyond the jurisdiction of the court to grant, in that 


it is therein 


sought to have the court displace the powers expressly conferred 
by law upon the Comptroller of the Currency in connection with the 
administration of the affairs of national banks in recei vership ap¬ 
plying to said Commercial National Bank, and to hafe the court 
exercise such powers, contrary to law. 


115274—35 
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(6) l*pon the facts averred in said bill of complaint this court, 
in the exercise of its discretion as to injunctive relief, should deny 
such relief and dismiss said bill. 

Charles F. Wilson, 
i Sherley. Faust & Wilson. 

Attorney# for defendant Commercial Building Corporation. 

Robert H. McNeill, Esq.. 

Philip II. Marcum. Esq., 

Attorney# for Plaintiff. 

Sirs: Please take notice that we have filed the attached mo- 
26 tion to dismiss the bill of complaint on behalf of the defendant 
Commercial Building Corporation, and in support of said 
motion will rely on the: points and authorities already submitted with 
the motion to dismiss on behalf of defendants J. F. T. O'Connor, 
Comptroller of the Currency. Robert C. Baldwin, receiver of the 
Commercial National , Bank: and Commercial National Bank, by 
Robert C. Baldwin, receiver, to the same extent as though the same 
were set forth at length herein. The rules of court require that if 
you oppose the granting of said motion you shall, within five days 
of the date of service upon you of a copy of said motion, or such 
further time as the court may grant or as the parties to this cause 
may agree, file in reply with the clerk of the court a statement of 
points and authorities upon which you rely and serve a copy thereof 
upon counsel for the above-named defendants. 

Charles F. Wilson, 

Shelley. Faust £ Wilson. 

Attorneys for defendant Commercial Building Corporation. 


27 In the Supreme Court of the District of Columbia 

In Equity. No. d7.“>63 

Tiiomas E. Rhodes. Southern Building. Washington, D. C., 

plaintiffs 

vs. 

Commercial National Bank et al.. defendants 
Filed September 12. 1934 

Combined motion of Ilomer S. Cummings. Attorney General of the 
United States. Urey Woodson. Director of the Bureau of Alien 
Property, and United States Shipping Board Merchant Marine 
Fleet Corporation, to dismiss the hill of complaint 

Come now the defendants. Homer S. Cummings. Attorney Gen¬ 
eral of the United States, successor in interest to Urey Woodson, as 
Alien Property Custodian of the United States. Urey Woodson. 
Director of the Bureau of Alien Property, and United States Ship¬ 
ping Board Merchant Marine Fleet Corporation, a corporation, and 
move this honorable court to dismiss this bill of complaint filed 
herein upon following grounds: 

1. The said bill of complaint does not state facts sufficient to 
entitle plaintiff to any relief, there being no equity stated in the bill. 
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2. Assuming only for the purposes of this motion, th^t preferen¬ 
tial payments were made, or illegal pledges of collateral iwere made, 
to the depositor defendants and to the other depositors j referred to 
in said bill of complaint, the bill of complaint shows |on its face 
that such facts do not constitute any basis in equity fojr discovery 
and accounting from the defendants and that the Conjptroller of 
the Currency, through the receiver, has the primary and exclusive 
right to maintain appropriate actions to recover such preferential 
payments and such collateral so pledged ; and in this j connection 

said bill of complaint does not show any demand |by plaintiff 
*28 upon the Comptroller of the Currency or upon tjhe receiver 
that such actions be brought, nor a refusal by the Comp¬ 
troller or the receiver to bring such action. 

3. That the bill of complaint states no cause of action against 
these defendants entitling the plaintiff to the discovery apd account¬ 
ing therein sought. 

4. The bill of complaint is multifarious in that the relief prayed 
for in numbered prayers 5 and 6 is inconsistent and antagonistic: 
prayer number 5 seeks to have the defendants therein j named re¬ 
strained from paying the moneys obtained by them to anjf one other 
than the plaintiff, whereas prayer number 6 prays that the defend¬ 
ants pay such moneys to R. C. Baldwin, receiver of the Commerical 
National Bank, for pro rata distribution among the depositors and 
creditors of said bank. 

5. The relief prayed for in numbered paragraphs 4 aijd 6 (d) is 
beyond the jurisdiction of the court to grant, in that it is therein 
sought to have the court displace the powers expressly conferred 
by law upon the Comptroller of the Currency in connection with the 
administration of the affairs of national banks in receivership apply¬ 
ing to said Commercial National Bank, and to havej the court 
exercise such powers, contrary to law. 

(>. Upon the facts averred in said bill of complaint this court, 
in the exercise of its discretion as to injunctive relief, sljiould deny 
such relief and dismiss said bill. 

7. The defendant Woodson is sued only in his official capacity as 
successor of interest to his predecessor in office. 

8. There is no authority under the Trading with the Enemv Act 
to bring this suit as to the Attoi'ney General. 

9. The suit is in effect one against the United States and the 

sovereign has not consented to be sued in this matter. 

*29 10. And for other reasons apparent of record. 

Leslie G. GarxIett, 

United States Attorney . 

H. L. U X'DERWOjOD, 

Assistant United States Attorney. 

John W . Fiiielly. 
Assistant United States Attorney. 

Service of a copy of the foregoing motion to dismiss together 
with copy of points and authorities and five day notice acknowledged 
this_day of September 1934. 

R. H. McNeill, 

Attorney for Plaintiff. 
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30 In the Supreme Court of the District of Columbia 

In equity no. 57563 

Thomas E. Rhodes. Southerx Building. Washington, D. C., 

plaintiff 

vs. 

Commercial National Bank of Washixgtox. a Corporatiox: Com- 
mercial Building Corporation, a Corporation - Philippine-Manila 
Railway Company.,a Corporation: United States Shipping Board 
Merchant Marine Fleet Corporation, a corporation: »J. F. T. 
O’Connor. Comptroller of the Currency of the United States: 
R. C. Baldwin. Receiver of the Commercial National Bank of 
Washington: Howard Sutherland: Urey Woodson'. Director of 
the Bureau of Alien Property. Department of Justice: Homer S. 
Cummings. Attorney General of the United States. Successor in 
Interest to Urey Woodson, as Alien Property Custodian of the 
United States, defendants 


Filed October 19. 1934 


Amend went to bill for restoration of moneys to receiver of commer¬ 
cial National Bank of \Y ashinqton and distribution thereof to 
depositors . for discover )/, receivership, injunction , and general 
relief 


The plaintiff. Thomas E. Rhodes, hereby amends his original bill 
hied herein on August- 14. 1934. in the manner as follows: 

31 By adding after paragraph 23 paragraph *23 (a) and 
23 (b) as follows: 

**23 (a) Upon information and belief, plaintiff says that on or 
before March 6. 1933. the then deputy and acting Comptroller of 
the Currency of the United States had on deposit in the said Com¬ 
mercial Bank a large sum of monev. the exact amount thereof being 
at this time unknown to this plaintiff: that said large sum of money 
was carried by the said bank to the credit, order, check, or draft of 
the said Comptroller of the Currency or the said deputy and acting 
Comptroller of the Currency, in a certain designated account, the 
name and designation of which account is unknown to this plaintiff; 
that said large sum of money so carried in said account were the 
monevs of and belonged to a large number of insolvent banks in the 
United States, the number and the names thereof being to this plain¬ 
tiff' unknown: that the safekeeping and prompt return of this said 
deposit was secured by and guaranteed by the Commercial National 
Bank by pledges of the assets, securities, and property of the said 
bank, the kind, nature, character, and amount of such assets, securi¬ 
ties. and property so pledged are to this plaintiff unknown; that 
thereafter and subsequent to the appointment of the defendant, 
R. C. Baldwin, as receiver of the said bank, and the qualification in 
office of the defendant. J. F. T. O’Connor, as Comptroller of the 
Currency, this said large sum of monev so belonging to these in- 
solvent banks and so on deposit in said bank and so held to the 
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credit, order, draft, or check of the Comptroller of the Currency, as 
custodian of such moneys, was. under the order and direction of the 
defendant. J. F. T. O'Connor, Comptroller of the Currency, paid 
over and delivered to himself, as Comptroller of the Currency, and 
accordingly was so removed from the said bank and from the cus- 
tody and control of the said It. C. Baldwin, receiver. 

***23 (b) Plaintiff is informed and believes and therefore alleges 
it to be a fact that on September 30. 1934. the said It. C. 
3*2 Baldwin, receiver, prepared or caused to be prepared a report 
of the condition and affairs of the said Commercial National 


Bank under his administration and receivership, that 


was duly filed in the office of the Comptroller of the Currency, or 


said report 


at the said 
paid over 


with the defendant. ,T. F. T. O'Connor. Comptroller; tl 
report discloses that the said It. C. Baldwin, receiver, ha 
to all of the secured and preferred creditors of the Commercial 
National Bank the sum of $6,834,206.60: that the said report so 
made as aforesaid is now in the possession of the said J. F. T. 
O'Connor. Comptroller of the Currency: that plaintiff*^ request to 
examine such report has been refused, that the facts and statements 
therein contained are peculiarly within the possession and knowledge 
of the said J. F. T. O'Connor. Comptroller of thel Currency, 
aforesaid." 

The bill is further amended bv substituting a combia for the 
period at the end of the last line of paragraph 24 and adding thereto 
the following: 

44 and the total amount so paid over by the said R. C. Baldwin to 
all of the secured or preferred creditors of the Commercial Na¬ 
tional Bank as set forth in his report to the Comptroller of the 
Currency of the United States as of September 30. 1934. as afore¬ 
said.” 

The bill is further amended by adding after the wiords. 44 The 
Philippine-Manila Railway Corporation ” appearing tin the fifth 
line of paragraph 25, the following: 

4 * the amounts and sums of money deposited in the name of and to 
the account and credit, order and direction of the deputy and act¬ 
ing Comptroller of the Currency or the Comptroller of tpe Currency 
belong to various insolvent banks.” 

The bill is further amended by the addition of subparagraph 2 
(a) to paragraph 2. of the prayers of the bill, the following: 

44 2 (a) The amount of the money on deposit in the Commercial 
National Bank of Washington on March 6, 1933, in the name and 
to the credit of the Comptroller of the Currency of the United 
33 States or the deputy and acting Comptroller of tfie Currency 
and so deposited there bv the said Comptroller or deputy 
and acting Comptroller of the Currency for and on behalf of the 
various insolvent banks in the United States and the to 
of such moneys so paid over, transferred or delivered 
Comptroller of the Currency by the said R. C. Baldwin, receiver. 

Otherwise, said bill, as originally filed, remains unchanged and 
unamended. 

Thomas E. Rhodes,! Plaintiff , 

R. H. McNeill, 

P. H. Marcum, 

Attorneys for Plaintiff. 


>tal amounts 
to the said 


V 
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District of Columbia. ss: 

Thomas E. Rhodes, being first duly sworn, deposes and says: That 
he has read the foregoing amendment to the bill of complaint by 
him subscribed, and that the facts therein stated of his own knowl¬ 
edge are true and those stated on information and belief he believes 
to be true. 

Thomas E. Rhodes. 

Subscribed and sworn to before me this 19th day of October, 
A. D. 1934. 

[seal] Elizabeth G. Souttes. 

Notary Public. 

34 In the Supreme Court of the District of Columbia 

In Equity. No. 57563 

Thomas E. Rhodes. Southern Building. Washington, D. C. 

plaintiff 

vs. 

Commercial National Bank, et al., defendants 
Filed October 31. 1934 


Combinedmotion- of J. F. T. O'Connor. Comptroller of the Currency . 
R. C. Baldwin. receiver. Commercial National Bank . Commercial 
National Bank, by R. ('. Baldwin, receiver, and Cojnercial 
Building Corporation, to dismiss the bill of complaint as amended 


Come now, the defendants, J. F. T. CTConnor, Comptroller of the 
Currency, R. C. Baldwin, receiver, Commercial National Bank, and 
Commercial National Bank, by R. C. Baldwin, receiver, and Com¬ 
mercial Building Corporation, and move this court to dismiss the 
bill of complaint herein filed, as amended, upon the following 


grounds. 


A. Defendants here reiterated, and adopt, by reference, the rea¬ 
sons set forth in the motion to dismiss heretofore filed prior to the 
amendment of said bill of complaint. 

B. The action complained of in the amendment to said bill of 
complaint is authorized by national banking law, particularly as 
indicated by section 192 of title 12. U. S. Code, providing for the 
deposit by the Comptroller of the Currency in national banks of 

funds of insolvent national banks in receivership and for the 
35 pledge of satisfactory securities with the Comptroller of the 
Currency to secure such deposits. 


George P. Barse. 

Attorney for J . F. T. O' 1 Con nor. 

Comptroller of the Currency. 
By Sherley, Faust & Wilson. 
Attorneys for Defendants . R. C. Baldwin. Receiver. Com - 
mercial National Bank, and Commercial National Bank 
of Washington , D. C.. a corporation, and Commercial- 
Building Corporation. 
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36 In the Supreme Court of the District of Columbia 


Holding an Equity Court 
In Equity. No. 57563 

Thomas E. Rhodes, Southern Building, Washington, D. C. 

plaintiff 

vs. 

Commercial National Bank, et al., defendants 

Filed October 31, 1934 j 

Combined motion of Ilomer S. Cummings , Attorney General of the 
United States , Urey Woodson , Director of the Bareau of Allen 
Property , and United States Shipping Board Merchant Marine 
Fleet Corporation to dismiss the bill of complaint as amended 

Come now the defendants, Homer S. Cummins:*. Attorney General 
of the United States, Urey Woodson, Director of the Bureau of 
Alien Property, and United States Shipping Board Merchant Ma¬ 
rine Fleet Corporation, by their Attorney. Leslie C. Garnett, United 
States Attorney in and for the District of Columbia, and move this 
court to dismiss the bill of complaint herein filed, as amended, upon 
the following grounds: 

Defendants here reiterate, and adopt, by reference, tjhe reasons 
set forth in the motion to dismiss heretofore filed prior to the amend¬ 
ment of said bill of complaint. 

Leslie C. Garnett, 
United States Attorney . 
H. L. Underwood. 
Assistant United States Attorney. 
John W. Fihelly. 

Assistant United States Attorney. 

I 

j 

37 In the Supreme Court of the District of Colidnbia 


In Equity No. 57563 


Thomas E. Rhodes, Southern Building, Washington, D. C., 

plaintiff, 

vs. 

Commercial National Bank of Washington, a Corporation ; 
Commercial Building Corporation, a Corporation; United States 
Shipping Board Merchant Marine Fleet Corporation, |& Corpora¬ 
tion; J. F. T. O'Connor. Comptroller of the Currency of the 
L T nited States; R. C. Baldwin, Receiver of the Comijiercial Na¬ 
tional Bank of Washington; Urey Woodson, Director of the 
Bureau of Alien Property, Department of Justice;! Homer S. 
Cummings, Attorney General of the United States, Successor in 
Interest to Urey Woodson, as Alien Property Custodian of the 
United States, defendants 
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Filed November 14, 1934 

Order denying motions to dismiss bill of complaint 

This cause coming on for hearing upon the motions to dismiss filed 
bv the defendants Commercial National Bank of Washington, Com- 
mercial Building Corporation, United States Shipping Board Mer¬ 
chant Marine Fleet Corporation, J. F. T. O'Connor, Comptroller of 
the Currency of the United States, R. C. Baldwin, receiver of the 
Commercial National Bank of Washington, Urey Woodson. Director 
of the Bureau of Alien Property, Department of Justice, and Homer 
S. Cummings, Attorney General of the United States. Succes- 
38 sor in interest to Urey Woodson, as Alien Property Custodian 
of the United States, and the same being considered and 
counsel being heard. 

It is. now. this 14th dav of November 1934. bv the court. 

Ordered that said motions and each of them are herebv denied 

» 

and said defendants are severally allowed thirty (30) days from the 
date hereof within which to answer the bill of complaint. 

Jennings Bailey, 

J usti.cc . 

Approved as to form: 

George P. Barse. 

Attorney for J. F. T. O'Connor , Comptroller of the 
Currency. 

Charles F. Wilson, 

Sherley, Faust & Wilson, 

Attorneys for R. C. Baldwin , Receiver of the C 1 ommercial 
National Bank , The Commercial National Bank , and 
The Commercial Building Corporation. 

Leslie C. Garnett, 

Attorney for Homer S. Cummings , Attorney General of 
the United States , Successor in interest to Urey 1 Vood- 
son , as Alien Property Custodian , Urey ^Voodson , Di¬ 
rector of the Bureau of Alien Property , Department of 
Justice s and U. S. Shipping Board Merchant Marine 
Fleet Corporation. 

To the foregoing order each of the defendants in open court, by 
his attorney, reserves an exception, and gives notice of his intention 
to apply to the United States Court of Appeals for the District of 
Columbia for the allowance of a special or interlocutory appeal. 

Jennings Bailey, 

Justice. 
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39 In the Supreme Court of the District of Columbia 

In Equity No. 57563 

Thomas E. Rhodes, Southern Building, Washington, D. C., 

plaintiff 

vs. 

J. F. T. O'Connor, Comptroller of the Currency of i'HE United 

States, et al., defendants 

Filed November 22, 1934 

Motion for vacation of order overriding motions to dismiss and grant 
reargument of motion to dismiss bill of complaint 

Come now, J. F. T. O'Connor, Comptroller of the Currency, R. C. 
Baldwin, receiver of the Commercial National Bank of Washington, 
D. C., Commercial National Bank of Washington, a corporation, 
and Commercial Building Corporation, a corporation, arid move the 
court to vacate the order overruling the motions to dismiss!;, and grant 
reargument of the motion to dismiss the bill of complaint, ks amended, 
in the above entitled cause, and for ground therefor, in addition 
to the grounds set forth in the motions to dismiss heretofore filed, 
state that the record does not show that a demand was male upon the 
Commercial National Bank, as a corporation, to bring acti ons against 


Homer S. Cummings, Attornev General, or against the 


defendants 


named as his predecessors in interest, or against the United States 
Shipping Board Merchant Marine Fleet Corporation, j to recover 
the assets and/or payments alleged in said bill of cojnplaint, as 
amended, to have been illegally paid or dissipated, nor does 
40 said bill of complaint, as amended, show that sail Commer¬ 
cial National Bank has refused to bring such actions. 

George P. Barse, 

Attorney for J . F. T . O^Connor, 

Comptroller of the Currency. 
Sherlf.y, Faust & Wilson, 

By Charles F. Wilson, 

Attorneys for R. C. Baldwin , Receiver of the 

Commercial National Bank , 
The Commercial National Bank, and 
The Commercial Building Corporation. 
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41 In the Supreme Court of the District of Columbia 

In Equity No. 57563 

Thomas E. Rhodes, Southern Building, Washington, D. C., 

plaintiff 

vs. 

J. F. T. O'Connor, Comptroller of the Currency of tiie United 

States, et ah, defendants 

. Filed November 22, 1934 


Motion for vacation of order overruling motion to dismiss and to 
grant reargument of motion to dismiss bill of complaint 

Come now Homer S. Cummings, Attorney General of the United 
States, successor in interest to Urey Woodson, as Alien Property Cus¬ 
todian of the United States, Urey Woodson, Director of the Bureau 
of Alien Property. Department of Justice, and United States Ship¬ 
ping Board Merchant Marine Fleet Corporation, a corporation, and 
move the court to vacate the order overruling the motion to dismiss 
and grant reargument of the motion to dismiss the bill of complaint 
as amended, in the above-entitled cause, and for ground therefor, in 
addition to the grounds set forth in the motions to dismiss hereto¬ 
fore filed, state that the record does not show that a demand was 
made upon the Commercial National Bank, as a corporation, to bring 
actions against Homer S. Cummings, Attorney General, or against 
the defendants named as his predecessors in interest, or against the 
United States Shipping Board Merchant Marine Fleet Corporation, 
to recover the assets and/or payments complained of in said bill of 
complaint as amended, as having been illegally paid or dissipated, 
nor does said bill of complaint, as amended, show that said Com¬ 
mercial National Bank has refused to bring such actions. 

The record will likewise show that there are additional rea- 
42 sons set forth in the motion to dismiss filed on behalf of the 
Attorney General of the United States, the Director of the 
Bureau of Alien Property, and the United States Shipping Board 
Merchant Marine Fleet Corporation, which points were not submit¬ 
ted to the court for consideration in the original argument and hear¬ 
ing of the motions to dismiss the bill of complaint. 

Leslie C. Garnett. 

United States Attorney. 

H. L. Underwood, 
Assistant United States Attorney. 

John W. Fihelly. 
Assistant United States Attorney. 
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43 In the Supreme Court of the District of Columbia 

In Equity No. 57563 

Thomas E. Rhodes, Southern Building, Washington, D. C., 

plaintiff 

vs. 

Commercial National Bank of Washington, a Corporation ; 
Commercial Building Corporation, a Corporation; United States 
Shipping Board Merchant Marine Fleet Corporation, a Corpora¬ 
tion; J. F. T. O'Connor, Comptroller of the Currency of the 
United States; R. C. Baldwin, Receiver of the Commercial Na¬ 
tional Bank of Washington; Urev Woodson. Director (if the Bu- 
reau of Alien Property, Department of Justice; Homer S. Cum¬ 
mings, Attorney General of the United States, Successoj in Inter¬ 
est to Urey Woodson, as Alien Property Custodian of the United 
States, defendants 

Filed November 27, 1934 

Order denying motions to vacate order overruling motidns to dis¬ 
miss bill of complaint and for rehearing 

This cause coming on for hearing upon the motions to vacate the 
order overruling the motion to dismiss the bill of complaint and for 
reargument, filed bv the defendants Commercial National Bank of 
Washington, Commercial Building Corporation, United Stjates Ship¬ 
ping Board Merchant Marine Fleet Corporation, J. F. T. O'Connor, 
Comptroller of the Currency of the United States, R. C< Baldwin, 
receiver of the Commercial National Bank of Washington, Urev 

^ 7 %/ 

Woodson, Director of the Bureau of Alien Property, De- 

44 partment of Justice, and Homer S. Cummings, Attorney Gen¬ 
eral of the United States, successor in interest to Urey Wood- 

son, as Alien Property Custodian of the United States, and the same 
being considered and counsel being heard. 

It is, now, this 27th day of November 1934, by the courjt. 

Ordered that said motions be hereby denied and said (jlefendants 
are severally allowed thirty (30) days from the date hereof within 
which to answer the Bill of Complaint. 

Jennings Bailey, 


Approved as to form: 
George P. Barse, 


! Justice. 


Attorney for J. F. T. O'Connor. Comptroller of the 
Currency. 

Shirley. Faust & Wilson, 

Charles F. Wilson, 

Attorney for R. C. Baldwin. Receiver of the Commercial 
National Bank. the Commercial National Bank, and the 
Commercial Building Corporation. 

Leslie C. Garnett, 

United States Attorney. Attorney for Homer S. Cum¬ 
mings. Attorney General of the United States. Successor 
in Interest to Urey Woodson , as Alien Property Cus¬ 
todian. Urey Woodson , Director of the Bureau of Alien 
Property. Department of Justice—and U. S. Shipping 
Board Merchant Marine Fleet Coi'poration. 
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45 In the Supreme Court of the District of Columbia 

In Equity No. 57563 
Thomas E. Rhodes, plaintiff 


vs. 


Commercial National Bank 


of Washington, et al.. 


DEFENDANTS 


(Memorandum of Mr. Justice Bailey of November 23. 1934) 

I am still of the opinion that the motions to dismiss the bill of 
complaint should be overruled. The motion for a reargument of 
the order overruling the motion to dismiss will also be overruled. 

Jennings Bailey. J. 


46 Court of Appeals of the District of Columbia 

No. 2391 Original. January Term 1935 
Equity 57563 

J. F. T. O'Connor, et al.. petitioners 

vs. 

Tiiomas E. Rhodes, respondent 
Order (Mowing special appeal 
Filed Jan. 21, 1935 

On consideration of the petition for the allowance of a special 
appeal from the order of the Supreme Court of the District of 
Columbia entered in the above-entitled cause on November 14. 1934, 
by Mr. Justice Jennings Bailey, denying motions filed by petitioners 
to dismiss the original and amended bills of complaint. 

It is ordered that the petitioner be. and it hereby is, granted and a 
special appeal allowed as prayed. 

Per Chief Justice Martin. 

January 21, 1935. 

A True Copy. 

Test: 

[seal] Henry W. Hodges, 

Cleric , United States Court of Appeals for 

the District of Columbia. 

47 In the Supreme Court of the District of Columbia 

In Equity No. 57563 

Thomas E. Rhodes, plaintiff 

vs. 

Commercial National Bank of Washington et al., defendants 

Assignment of errors of Ilomer S. Cummings , Attorney General 
of the l nlted States , successor in interest to Urey Woodson, as 
Alien Property Custodian of the United States , Urey Woodson , 
Director of the Bureau of Allen Property, and United States Ship¬ 
ping Board Merchant Marine Fleet Corporation 
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Filed January 31, 1035 
Come now defendants Homer S. Cummings, Attorney! General 


as Alien 
Director 
(Shipping 


of the United States, successor in interest to Urey Woodson 1 
Property Custodian of the United States, Urey Woodson, 
of the Bureau of Alien Property, and the United States 
Board Merchant Marine Fleet Corporation, a corporation! and say 
that the court erred: 

1. In denying the motions of said defendants to dismiss the origi- 
nal and amended bills for the reasons that— 

(a) Said bill of complaint, as amended, is bad for want bf equity, 
and does not state facts sufficient to entitle plaintiff to a|ny relief. 

(b) Said bill of complaint as amended does not show anjv demand 
by plaintiff upon the Comptroller of the Currency, or upon the re¬ 
ceiver. or upon the Commercial National Bank as a corporation, to 
bring actions against defendant Homer S. Cummings, Attorney 
General, or against the defendants named as his predecessors in 
interest, or against the United States Shipping Board Merchant Ma¬ 
rine Fleet Corporation, to recover the assets and/or payments al¬ 
leged in said bill of complaint, as amended, to have been illegally 
paid or dissipated, nor does said bill of complaint as amended show 
a refusal by the Comptroller, or by the Receiver, or by the Commer¬ 
cial National Bank as a corporation, to bring such Actions. 

48 (c) Said bill of complaint as amended is multifarious. 

(d) The relief prayed for in numbered paragraphs 4 and 
G (d) is beyond the jurisdiction of the court to grant, in! that it is 
therein sought to have the court displace the powers expressly con¬ 
ferred by law upon the Comptroller of the Currency in connection 
with the administration of the affairs of national banks in receiver¬ 
ship applying to said Commercial National Bank, and to have the 
court exercise such powers, contrary to law. 

(e) The action complained of in the amendment to said bill of 
complaint is authorized by national banking law, particularly as in¬ 
dicated by section 192 of title 12. II. S. Code, providing ffor the de¬ 
posit by the Comptroller of the Currency in national bank|s of funds 
of insolvent national banks in receivership and for the pledge of 
satisfactory collateral with the Comptroller of the Currency to 
secure such deposits. 

(f) Upon the facts averred in said bill of complaint as amended, 
the plaintiff's right to injunctive relief is at best doubtful, and this 
court, in the exercise of the discretion vested in it by law, should 
deny such relief and dismiss said bill. 

(g) The suit is in effect one against the United States and the 
sovereign has not consented to be sued in this matter. 

(h) The defendant Woodson is sued only in his official capacity 
as successor in interest to his predecessor in office. 

(i) There is no authority under the Trading with the Enemy Act 
as to the bringing of this suit as to the Attorney General. 

2. In not sustaining the motions of said defendants to dismiss the 
original and amended bills, for the reasons hereinabove set forth in 
numbered paragraph 1 hereof. 
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3. In denying said | defendants* motions to vacate the order over¬ 
ruling the motions to dismiss said bill of complaint as amended, 
and to grant reargument of the same—for the reasons hereinabove 
set forth under numbered paragraph 1 hereof. 

40 4. In not sustaining said defendants’ motions to vacate 

said order overruling the motions to dismiss the bill of com¬ 
plaint as amended, and to grant reargument of the same, for the 
reasons hereinabove set forth under numbered paragraph 1 hereof. 

5. In other respects apparent of record. 

Leslie C. Garnett, 

j United States Attorney , 

Harry L. Underwood, 
i Assistant United States Attorney , 

John IV. Fiheixy. 

Assistant United States Attorney. 

Attorneys for Homer S. Cummings. Attorney General of 
the United States. Urey Woodson. Director of the Bu¬ 
reau of Alien Property, and United States Shipping 
Board Merchant Marine Fleet Corporation. 

50 In the Supreme Court of the District of Columbia 

In Equity No. 57563 

Thomas E. Rhodes, plaintiff, 

vs. 

Commercial National Bank of Washington et al., Defendants 
Assignment of errors of J. F. T. O'Connor et al. 

Filed January 31, 1935 

Come now defendants, J. F. T. O’Connor, Comptroller of the Cur¬ 
rency of the United States. Commercial National Bank of Washing¬ 
ton. D. C.. R. C. Baldwin, receiver. Commercial National Bank, 
and Commercial Building Corporation, and say that the court erred: 

1. In denvimr the motions of said defendants to dismiss the origi- 
nal and amended bills for the reasons that— 

(a) Said bill of complaint, as amended, is bad for want of equity, 
and does not state facts sufficient to entitle plaintiff to any relief. 

(b) Said bill of complaint as amended does not show any demand 
by plaintiff upon the Comptroller of the Currency, or upon the re¬ 
ceiver, or upon the Commercial National Bank as a corporation, to 
bring actions against defendant Homer S. Cummings, Attorney 
General, or against the defendants named as his predecessors in 
interest, or against the United States Shipping Board Merchant 
Marine Fleet Corporation, to recover the assets and/or payments al¬ 
leged in said bill of complaint, as amended, to have been illegally 
paid or dissipated, nor does said bill of complaint as amended show 
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a refusal by the Comptroller, or by the receiver, or by the Commer¬ 
cial National Bank as a corporation, to bring such actions. 

(c) Said bill of complaint as amended is multifarious. 

(d) The relief prayed for in numbered paragraphs 4 and 6 (d) 
is beyond the jurisdiction of the court to grant, in that it is therein 
sought to have the court displace the powers expressly conferred by 

law upon the Comptroller of the Currency in connection with 
51 the administration of the affairs of national banks ir receiver¬ 
ship applying to said Commercial National Bank, and to have 
the court exercise such powers, contrary to law. 

(e) The action complained of in the amendment to said bill of 
complaint is authorized by national banking law. particularly as 
indicated by section 192 of title T2, U. S. Code, providing for the 
deposit by the Comptroller of the Currency in national banks of 
funds of insolvent national banks in receivership and for the pledge 
of satisfactory collateral with the Comptroller of the Currency to 
secure such deposits. 

(f) Upon the facts averred in said bill of complaint as amended, 
the plaintiff's right to injunctive relief is at best doubtful, and this 
court, in the exercise of the discretion vested in it by law, should 
deny such relief and dismiss said bill. 

2. In not sustaining the motions of said defendants to dismiss the 
original and amended bills, for the reasons hereinabove sej: forth in 
numbered paragraph 1 hereof. 

3. In denying said defendants’ motions to vacate the order overrul¬ 
ing the motions to dismiss said bill of complaint as amended, and to 
grant reargument of the same—for the reasons hereinabove set forth 
under numbered paragraph 1 hereof. 

4. In not sustaining said defendants’ motions to vacate said order 
overruling the motions to dismiss the bill of complaint as amended, 
and to grant reargument of the same, for the reasons hereinabove 
set forth under numbered paragraph 1 hereof. 

5. In other respects apparent of record. 

George P. Barse, 

Attorney for J. F. T. O'Connor, Comptroller of the Currency . 

Sherley, Faust & Wilson, 

By Charles F. Wilson, 

Attorneys for Defendants , R. C. Baldwin « Receiver , Com¬ 
mercial National Bank and Commercial Nat'l Bank of 
Washington. D. C ., a corporation , and C ommercial Build¬ 
ing C orp oration. 

Leslie C. Garnett, 

United States Attorney , 

H. L. Underwood, 

Assistant United States Attorney , 

John W. Fihelly, 

Assistant United States A ttorney, 

Attorneys for' Homer S. Cummings , Attorney General of 
the United States , Urey Woodson , Director of the 
Bureau of Alien Property . and United States Ship¬ 
ping Board Merchant Marine Fleet Corpdration. 
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5*2 


In the Supreme Court of the District of Columbia 

In Equity No. 57563 
Thomas E. Rhodes, plaintiff 


vs. 

Commercial National Bank of Washington et al.. defendants 

Filed January 31. 1935 
Destfjnation of record 

The United States Court of Appeals for the District of Columbia 
having. under date of January 21, 1935. allowed a special appeal to 
said court from the order of the Supreme Court of the District of 
Columbia denying the motions of the defendants to dismiss the 
original and amended bills of complaint, the undersigned defendants, 
by their counsel, request the clerk of the Supreme Court of the 
District of Columbia to prepare the transcript of record on appeal 
in said cause, and include in said transcript the following: 

1. Bill for restoration of moneys to receiver of Commercial 
National Bank of Washington and distribution thereof to depositors, 
for discovery, receivership, injunction, and general relief. 

2. Combined motion of J. F. T. O’Connor. Comptroller of the 
Currency; R. C. Baldwin, receiver of the Commercial National Bank; 
and Commercial National Bank, by R. C. Baldwin, receiver, to dis¬ 
miss the bill of complaint. 

3. Motion of defendant Commercial Building Corporation, a cor¬ 
poration. to dismiss the bill of complaint. 

4. Combined motion of Homer S. Cummings, Attorney General of 
the United States: Urey Woodson. Director of the Bureau of Alien 
Property: and United States Shipping Board Merchant Marine 
Fleet Corporation, to dismiss the bill of complaint. 

5. Amendment to bill for restoration of moneys to receiver of 
Commercial National Bank of Washington and distribution thereof 
to depositors, for discovery, receivership, injunction, and general 
relief. 

6. Combined motion of J. F. T. O’Connor, Comptroller of the 
Currency; R. C. Baldwin, receiver. Commercial National Bank; Com¬ 
mercial National Bank, by R. C. Baldwin, receiver; and Commercial 
Building Corporation, to dismiss the bill of complaint as amended. 

7. Combined Motion of Homer S. Cummings, Attorney General 
of the United, States; Urey Woodson. Director of the Bureau of 
Alien Property; and United States Shipping Board Merchant 
Marine Fleet Corporation to dismiss the bill of complaint as 

amended. 

53 8. Order denying motions to dismiss bill of complaint. 

9. Motion (of J. F. T. O’Connor, et al.) for vacation of 
order overruling motions to dismiss and grant reargument of motion 
to dismiss bill of complaint. 
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10. Motion (of Homer S. Cummings, et al.) for vacatioji of order 
overruling motion to dismiss and to grant reargument of I motion to 
dismiss bill of complaint. 

11. Stipulation (re no demand to bring suit). 

12. Memorandum of Mr. Justice Bailey, re denying motion to 
vacate order overruling motions to dismiss. 

13. Order denying motions to vacate order overruling j motion to 
dismiss bill of complaint and for rehearing. 

14. Order allowing special appeal. 

15. Assignment of errors filed by J. F. T. O'Connor, et af. 

16. Assignment of errors filed bv Homer S. Cummings. 4t al. 

_ c? %/ err 7 

IT. This designation of record. 

George P. Barse. 

Attorneys for J. F. T. O'ConWor , 

C omptr oiler of the Currency. 

Sherley. Faust & Wilson, 

By Charles E. Wilson, 

Attorneys for DefendantR. C. Baldwin , Receiver , Com¬ 
mercial National Bank and Commercial Nad. Bank of 
Washington. D. C.. a corporation. and Commercial Build¬ 
ing Corporation. 

Leslie C. Garnett, 

United States Attorney , 

H. L. U NDERWOOD. 

Assistant United States Attorney , 

John W. Fihelly, 

Assistant United States Attorney. 

Attorneys for Homer S. Cummings. Attorney General of 
the United States. Urey Woodson. Director of the Bu¬ 
reau of Alien Property , and United States Shipping 
Board Merchant Marine Fleet Corporation. 

Note. —Numbered paragraph 4 of Rule X, L T nited States Court of 
Appeals, provides that no bond for costs shall be required Ion appeal 
from an interrogatory order or decree of the Supreme Cqurt of the 
District of Columbia that has been allowed on petition inside to said 
Court of Appeals. 

54 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia. ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 53, both inclusive, to be a true and correct transcript of the rec¬ 
ord. according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause no. 57563 in equity, wherein 
Thomas E. Rhodes is plaintiff and Commercial National Bank of 
Washington, a corporation, et al., are defendants, as the saniie remains 
upon the files and of record in said court. 
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In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
7th day of February 1935. 

Frank E. Cunningham, CJerk. 

[seal.] 

(Endorsement on. cover:) District of Columbia Supreme Court. 
No. G414. J. F. T. O’Connor, Comptroller &c. et ah, appellants, vs. 
Thomas E. Khodes. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Feb. 7, 1935. Henry W. Hodges, clerk. 
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FOR THE DISTRICT OF COLUMBIA 
January Term, 1935. 


Xo. 6414. 


Special Calendar 


J. F. T. O’Connor, Comptroller of the Currency of 
the United States, et at.., Appellants. 

v. 

Thomas E. Rhodes, Appellee. 


MEMORANDUM OF PETITIONERS ON THE 
QUESTION OF THE RIGHT OF THE COURT 
TO STAY THE SUIT OF APPELLEE. 


J. F. T. O’Connor, 
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States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 1935. 


Xo. 6414. 

Special Calendar 


J. F. T. O’Connor, Comptroller of the Currency of 
the United States, et al.. Appellants. 

v. 

Thomas F. "Rhodes, Appellee. 


MEMORANDUM OF PETITIONERS ON THE 
QUESTION OF THE RIGHT OF THE CiOURT 
TO STAY THE SUIT OP APPELLEE. 


I. 

THE QUESTION SUBMITTED. 

I) oes the Unit eel States Court of Appeals of the Dis¬ 
trict of Columbia have the authority to stay further 
proceedings in the suit of Appellee pending prosecu¬ 


tion by the Receiver of the Commercial National Bank 
of the suit filed by the Receiver upon the same items 
embraced within the suit of Appellee. 




o 


II. 

SUMMARY 0F | OPINION OF PETITIONERS ON 

THIS QUESTION. 

A. ASSUMING FOR DISCUSSION ONLY, that Ap¬ 
pellee had the right to file the instant suit without pre¬ 
vious demand upon and refusal by the Comptroller, the 
Receiver, and the bank, to bring such suit, petitioners 
are cf the opinion that this Court has no authority to 
suspend or stay the suit of Appellee, and that said Ap¬ 
pellee has the right (subject to stay of mandate pend¬ 
ing application for certiorari and disposition of same) 
to prosecute said suit to nal conclusion. 

B. Petitioners are, however, of the further opinion 
that Appellee did not have the right, in the absence of 
the foregoing demand and refusal, to bring or prose¬ 
cute such suit and that the same accordingly should be 
dismissed without prejudice. 

III. 

DISCUSSION. 

A. Right or authority of the Court to stay suit of 

Respo)/(1 an t RI / odas. 

The rule is well settled, and requires no citation of 
authorities, that where a second suit is filed involving 
substantially the same issues and parties as a prior 
suit, the court may suspend or stay the second action 
pending the prosecution and disposition of the first 
action; in fact, the law goes further and the second 
action may be abated upon proper plea or motion, by 
reason of pendency of the prior action. 

An entirely different question is presented, however, 
where it is sought to stay the first action and permit 


the second action to proceed. It is obvious,--fother 

things being equal,—that, if a stay is to be granted, it 

should ordinarily be in the second action rather than 

*- ! 
in the first action, for the reasons, inter alia, that the 

court has already acquired jurisdiction to proceed in 
the first action, the plaintiff has the right tha: such 
action be prosecuted, and ordinarily no good purpose 
can be served by staying the second action rathelr than 
the first. On the contrary, it frequently works an in¬ 
justice to stay the second action at the expense of the 

first action. In this connection mav be noted the fol- 

%/ 

lowing authorities: 

o 

Jefferson Standard Life Insurance Company v. Keeton 
(C. C. A. 4—1923), 292 Fed. 53. 

In this case the Life Insurance Company brought 
suit in equity in the Federal Court against the executor 
of the estate of the insured for cancellation of tljie pol¬ 
icy of the insured decedent, on the ground of frajid. A 
short time later the executor filed an action ht law 
against the Insurance Company to recover upbn the 
policy, said suit being filed in the State court, but being 
immediately removed to the same Federal court in 
which the suit for cancellation of the policy wasj pend¬ 
ing. The Insurance Company moved that the executor 
be enjoined from further prosecution of the splits at 
law and that the same be stayed pending the outcome 
of the equity action. The trial court denied the appli¬ 
cation. 

The question was thus raised both below and on ap¬ 
peal of whether or not the Insurance Company had the 
right, as a matter of law, to proceed first in the equity 
suit, and to have the suits at law enjoined or stayed 
pending determination of the suit in the equity court. 
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The further question was raised as to whether or not 
the trial court had the right to stag the equity pro¬ 
ceeding (the first action filed) and permit the action 
at law to proceed. 

In deciding that the trial court had no right to refuse 
to star the action at law, and also had no right to stav 
the suit in equity pending prosecution of the action at 
law, the Court of Appeals in its opinion said in part, as 
follows: 

(P. oo) “Having properly brought their suits in 
equity, appellants were entitled to have them heard 
and disposed of in ordinary course, and the ap¬ 
pellee had no right to ask that their disposition 
should be postponed until the determination of 
any actions at law which she might see fit to 
bring.’’ * * * 

«L 

(P. bb) “Nor has the equity judge any right to 
stay his hand until the actions at law have been 
tried. If thoi latter were still pending before an¬ 
other court, h,c could be compelled by mandamus, if 
necessarv, to hear and determine the causes before 
him without waiting upon the proceedings of the 
other forum. McClellan v. Carland, supra: Barber 
Asphalt Co. v. Morris, supra. They are now all 
before the court below and should stand for trial 
in the order in which they were instituted. The 
appellants , however, call attention to the clear in¬ 
timation of the learned judge below that he pro¬ 
poses to postpone the hearing of the equity causes 
until after the determination of the actions at law. 
Tins, for reasons stated in authorities already 
cited , he mag not do. There is, of course, no doubt 
of the power : of a court, which has both legal and 
equitable jurisdiction, by injunction to stay the 
trial of actions pending on its law side. 2 Story’s 
Equity Jurisprudence, Secs. 874, 879. Most of 
the grounds for questioning the power of a court 
of the United States to enjoin the prosecution of 
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I 

actions ponding before a state court have no rele¬ 
vancy to the present state of things. Neither the 
letter of section 720 nor the great reasons of pub¬ 
lic policy which dictated that enactment have any 
application. The injunctions to stay the proceed¬ 
ings in the District Court of the actions af law 
there pending should have been granted, and for 
the error in denving them, the orders of the court 
below must be reversed and the causes remanded 
for further proceedings not inconsistent with this 
opinion.” (Italics supplied) 

McClellan v. Garland, 217 IT. S. 268. 

In this case it appears that McClellan, et al.J filed 
suit in the Circuit Court of the United States for the 
District of South Dakota against the administrator of 
the Estate of John C. McClellan to have the court 
adjudicate that petitioners were the sole heirs at law 
and next of kin of the decedent and to require the ad¬ 
ministrator to distribute said estate among said peti¬ 
tioners. "While the case was pending, the Attorney 
General for the State of South Dakota asked leave to 
intervene. Upon consideration of said petition, the 
trial court ordered that further prosecution Of the 
pending action of petitioners against the estate be 
stayed for a period of ninety days for the purpose of 
allowing the State of South Dakota to institute a suit 
against the estate of decedent to establish its alleged 
claims against, and title and interest in, the property 
of the estate. The case was eventuallv carried to the 
Supreme Court of the United States and the issue be¬ 
fore the Court was the right of the trial court to sus¬ 
pend or stay the action of petitioners pending tlhe in¬ 
stitution and prosecution of said suit by the State of 
South Dakota. The Supreme Court held thaf peti- 
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tioners wore entitled as a matter of right to proceed 
with their case, and that it was an abuse of discretion 
for the trial court to stay their case pending the insti¬ 
tution of the suit by the State of South Dakota. In 
this connection the Supreme Court said: 

(P. 281) “The question then arises, was the Cir¬ 
cuit Court justified in staying tiie proceeding’s in 
the case, and withholding further action until the 
ease involving the same question might be brought 
and determined in the state court ! We think that 
there can be but one answer to this question. The 
ease made upon the bill was within the original 
jurisdiction of tin* Circuit Court of the United 
States.” 


(PP. 281-282) “So far as the record presented to 
the Circuit Court of Appeals shows, the only 
ground upon jsvhich the Circuit Court acted in post¬ 
poning the suit was because the State of South 
Dakota, which had applied to be made a party, 
and which application was denied, was about to 
begin a suit in the state court to determine an 
escheat of the estate of John C. McClellan, there¬ 
fore the action was stayed, first, until the begin¬ 
ning of such suit, and then until it was deter¬ 
mined. It, therefore, appeared upon the record 
presented to the Circuit Court of Appeals that the 
Circuit Court had practically abandoned its juris¬ 
diction over a case of which it had cognizance, and 
turned the matter over for adjudication to the state 
court. This, it has been steadilv held, a Federal 
court may not do. Chicot County v. Sherwood, 148 
U. S. 529, 534. 

“It cannot be denied that a Circuit Court of the 
United States, like other courts, had power to post¬ 
pone the trial of cases for good reasons, but by the 
orders made in this case the Federal court with¬ 
held the further exercise of its authoritv until the 


state court, by its action in a case involvinglall the 
parties, might render a judgment which wcjuld be 
res judicata, and thus prevent further proceed¬ 
ings in the Federal court.” 




* 


* 


(P. 282) “in the present case, so far as tlie rec¬ 
ord before the Circuit Court of Appeals discloses, 
the Circuit Court of the United States had ac¬ 
quired jurisdiction, the issues were made up, and 
when the State intervened the Federal court prac¬ 
tically turned the case over for determination to 
the state court. We think it had no authority to do 
this, and that the Circuit Court of Appeals 
the record before it, should have issued tl 
of mandamus to require the judge of tb 
cuit Court of the United States to show cause why 
lie did not proceed to hear and determine the 


, upon 
e writ 
e Cir¬ 


ca so. 




While it is true that in the foregoing case the Su 


preme Court commented on the fact that the pe 


idencv 


of an action in the state court is no bar to proceeding 
in the same matter in a Federal court, nevertheless we 
do not believe that this factor affected the real prin¬ 
ciple involved, to-wit: That the court already having 
acquired jurisdiction to proceed in the first caselshould 
go forward with the same and that it would bej an in¬ 
justice to the first litigants not to do so. 


Also to the same effect see Wood v. Lake , 13 W 


isc. 84. 


EXCEPTIONS TO GENERAL RULE 

To the foregoing rule that a court will not ordiinarilv 


stay the first proceeding, there are exceptions, i 
basis of such exceptions is stated in Corpus 
Volume I, Paragraph 420, Page 1163, as follows 


s: 


nd the 
Juris, 
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4 ‘Ordinarily, proceedings in the first action in¬ 
stituted will not be stayed on account of the pen¬ 
dency of another action subsequently commenced; 
but under some circumstances it may be proper 
to stay proceedings in the first action, particu¬ 
larly where the second action will dispose of the 
entire controversy between the parties, and the 
first will not.” (Italics inserted) 

The principal cases cited in support of the forego¬ 
ing, as well as additional cases, will now be briefly 
noted and discussed: 


Oppcnhcinier v. Carabaya Rubber c£ Navigation Co., 
130 X. Y. S. 587. 

In this case the court stayed proceedings in the first 
action to await the outcome of proceedings in the sec¬ 
ond action on the two grounds: (1) in the second ac¬ 
tion, the Court could render more complete relief than 
in the first action; (2) that it was proper to stay pro¬ 
ceedings in the first action where the issues which were 
identical in the two actions were introduced into the 
first action bv the filing of a counter-claim after the 

k O J 

second action was instituted, so that in realitv the 
common issue was first raised in the second action and 
was later raised in the first action by counter-claim. 


Nichols v. Nichols, 12 Hun (X. Y.) 428. 

The first suit was an action in Xew York bv a wife 

* 

for legal separation, wherein an order was procured 
for pavment of counsel fees and alimonv. Subse- 
quently, a second, suit was instituted by the wife in 
Connecticut for absolute decree of divorce. The hus¬ 
band stopped paying alimony under the order in the 
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first suit and the wife asked for a rule against liim. 
Upon application by defendant in the first action, the 
New York court staved the order for alimony and fees 
pending dismissal or abandonment or disposition of 
the Connecticut action for divorce, on the theory that 
complete relief could lie rendered in the second case 
including the relief covered or asked for in the first 
case, and that the second case, being broader in scope 
and more complete in result, should proceed rather 
than the first case. 

It will be noted, both as to the foregoing case and 
the Oppenheimer case, supra, that the basis for stay¬ 
ing proceedings in the first case was that the second 
case was broader in scope and would render more 
complete relief than would be afforded in the first 
case. Obviously these two cases do not apply in prin¬ 
ciple to the instant case as a basis for staying the 
first proceeding inasmuch as the purpose of appellee 
in the instant case, and likewise the purpose of the 
Receiver in the subsequent case filed by him against 
the same defendants were intended to accomplish the 
same result, to-wit: the recovery of assets alleged to 
have been illegally pledged, or the recovery of pref¬ 
erential payments alleged to have been made in conse¬ 
quence of such pledges. 

The same comments in this connection applt to the 
case of Brown v. Robinson, et al ., 122 N. Y r . S. 720, 
(cited in the notes of Corpus Juris in support of the 
foregoing doctrines), it appearing that tin? court 
stayed the first action not only for the reason that 
the second action included additional parties, but also 
because it was considered that the second action, by 
reason of its greater scope, could afford more com¬ 
plete relief than the first action. 
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Stephenson v. Taverners . 0 Graft. (Va.) 398. 

In tliis ease several creditors filed suits at different 
times against the estate of a decedent. One of the later 
cases reached issue lirst. The court held that there 
was no necessity for treble; all of the suits, and staved 
the suits other than the one at issue, including* those 
filed prior thereto, on the ground that inasmuch as the 
first at issue required an accounting’ from the estate, 
and was representative in character, the other cred¬ 
itors could come in by amendment, and consequently 
the other suits should be either dismissed or stayed 
pending’ the outcome of the one at issue. In that con¬ 
nection in its opinion the Court said: 

(pp. 406-4Q7) “Where several such suits are 
pending at the same time, it seems the decree for 
an account of outstanding claims Tnav be made 
in the cause which is first ripe for a decree, whether 
that cause was first commenced or not: and that 
when the decree is made in the younger suit, then 
the proceedings in the elder suit must be stayed.' 
Ross v. Crary, 1 Paige’s R. 417, note (a); Jack- 
son v. Leaf, 1 Jac. & Walk. 229. therein cited.” 


It will be noted that the foregoing case, rather than 
being authority for staving the first suit, is basically 
authority for proceeding with the instant case (assum¬ 
ing always that appellee is properly in court) for the 
reason that in appellee’s suit the issues upon the law 
questions involved have been reached and decided, (at 
least up to the present time), whereas the Receiver’s 
suit has just been filed. 

Kelley v. Bailsman, 168 Pac. 181, 98 Wash. 686. 

This was a suit bv a wife, in the State of Washing- 
ton, for separate maintenance. The case was appealed 



11 


to the Supreme Court of 'Washington. Whilej on ap¬ 
peal a showing was made in the Appellate Court that 
she had begun suit for divorce in California where 
both husband and wife resided and where t}ie hus¬ 
band’s property was located. The court held that 
under the circumstances the suit for maintenance in 
the State of Washington should be stayed pending de¬ 
termination of the suit for divorce in California, on 
the ground that it was broader in scope and would 
afford more complete relief than the first suit. 

Jacksonville & T. K. By. Co. v. Adams, 10 So. 466, 

28 Fla. 631. 

A condemnation proceeding was filed in the State 
Circuit Court by the predecessor in title to the Jack¬ 
sonville Railway and possession of the property was 
obtained under said proceeding. Adams, the property 
owner, filed ejectment against the Jacksonville Rail¬ 
way, successor to the original condemnation petitioner, 
on the ground that said condemnation proceedings 
were defective (See same case, 9 So. Rep. p. 2). Judg¬ 
ment was rendered in favor of Adams in the ejectment 
proceedings and was affirmed on appeal. Application 
was made in the Appellate Court for stay of the man¬ 
date (under which the property owner, Adams, would 


have been put in possession) in order to permit the rail¬ 
way company to have an opportunity to file a new 
condemnation suit to perfect its right to condemn the 
land. The court held that inasmuch as the railroad 
company (including its predecessor in title) hail acted 
in good faith, it should have the right to perfect its 
original proceedings by filing a new suit and that the 
mandate in the ejectment suit should be stayedj in the 
interim, but that said stay should be without prejudice 
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to the right of the property owner to sue for mesne 
profits, etc. 

It is apparent that the foregoing case has no appli¬ 
cation to the instant case, inasmuch as the court evi¬ 
dently considered that the filing of the new suit bv the 
railroad company was in effect no more than the act 
of perfecting its original condemnation proceedings, 
and accordingly that the mandate in the ejectment suit, 
which was filed after the original condemnation pro¬ 
ceedings, should be stayed for that purpose. 

Thomas v. Timonds , 159 X. \Y. 881. 

This was an equity suit filed by certain heirs who 
had been disinherited by the will of their ancestor, the 
purpose of the suit being to set aside (on the ground 
of insanity) certain conveyances bv the testator to the 
defendant, who was also an heir and sole devisee un¬ 
der said will of all of the property of the testator, in¬ 
cluding the aforesaid land previously conveyed bv the 
testator to him. The defendant asked that the equity 
suit be stayed pending the filing of probate pro¬ 
ceedings. The court stayed the equity suit on the 
ground that the probate proceedings would necessarily 
involve and settle the question of the sanity of the 
testator, and would settle the rights of all parties more 
completely than the equity suit; and furthermore, that 
if the validity of the will were sustained, it would nec¬ 
essarily follow that the testator, having been found of 
sound mind, was competent to dispose of the very land 
embraced in the equity suit, and that consequently the 
defendant could claim the land under the will regard¬ 
less of the conveyance bv deed. 

It is obvious that the foregoing case likewise has no 
application to the instant case. 
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Strong v. Gordon, 221 S. W. 770 (Mo.). 

i 

Action on two promissory notes. Defendants’ an¬ 
swer and cross bill set up that lie executed the notes 
but plaintiff was only a nominal party and had! no real 
interest in the suit, and that the real owner jvas one 
Lewis Strong*, for whose benefit the notes werj} execu¬ 
ted. Defendant further set up that the real owner 
owed defendant a certain sum of money which would 
be available by offset and that if the action at lkw were 
pursued against him by the nominal plaintiff, defen¬ 
dant would be unable to avail himself of said offset. 

Hence defendant asked a stav of the law actlion and 

•» 

that the equitable defense by way of cross; bill be 
proceeded with first and that an accounting between 
defendant and the real party in interest be had. The 
court restrained and stayed proceedings on {lie note 
in the law action pending accounting between defen¬ 
dant and real owner. 


Low Supply Co. v. Pappacostopoulos, 1S7 Nj. Id. 51 
Mass.). 

In an action for contract price for installation of a 
heater, and defendant’s counter action for damages 
for defective installation, the granting of mjotion to 
stay first case until final determination of defendant’s 
action for damages was held proper. 

It will be noted that in the first action, which was 
against the property owner for the cost of installa¬ 
tion of the heating svstem, verdict was obtained for 
plaintiff against the property owner for $115j In the 
second action, filed bv the owner against the contrac- 
tor for damages the property owner obtained judg¬ 
ment for damages of $1,000. In the second jease the 
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contractor . as defendant therein, filed a motion that the 
$1,000 verdict be Set aside, and in the first case the de¬ 
fendant, propertyi owner, filed a motion that the con¬ 
tractor’s cause of action be continued or stayed. 

The court denied the motion to set aside the $1,000 
verdict in favor of the property owner and continued 
the first case covering* the $115 judgment against the 
property owner pending the outcome of the second 
case. 

The thought undoubtedlv in the mind of the court 
was that the judgment of the contractor against the 
property owner for $115 could stand as a basis of off¬ 
set against such judgment for damages as might event¬ 
ually be awarded the property owner against the con¬ 
tractor. 

Consequently, it would appear that the foregoing- 
case and also the Strong v. Gordon case, supra, have no 
application to the instant case, inasmuch as they in¬ 
volve a stay of the first action only for the purposes of 
offset. 


Lumianslxi) v. T css ter, 99 X. E. 1051, 213 Mass. 182. 

In this case plaintiff brought an action against de¬ 
fendant for damages for breach of covenant under a 
lease, and thereupon defendant filed a suit against the 
plaintiff and another party, claiming breaches by the 
original plaintiff of covenants in the same lease. Con¬ 
sequently the litigation involved counter claims by the 
parties against each other. The court held that un¬ 
der such circumstances they could properly be con¬ 
solidated or the iproceedings in the one could be 
stayed pending proceedings in the other, inasmuch as 
in substance the same transaction was involved. As 
a matter of fact, the cases were consolidated and the 
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Master filed a single report covering all of thcj issues 
involved in the conflicting cases. 

It is obvious that the foregoing situation is radically 
different from the instant case and cannot be consid¬ 
ered authoritv for stav of the Rhodes case. 


Great Southern Life Insurance Co. v. BnriceU, |12 Fed. 
(2) 244. j 

In this case a suit in equity was filed in the Federal 

District Court by the Insurance Company against the 

estate of the insured to cancel a policy on the ground 

of fraud. A suit was thereupon filed in the state court 

bv the administrator of the estate of the insured to re- 
%> 

cover the amount of the insurance payable under the 
policy and said case was removed by the Insurance 
Company to the same Federal court in which thq equity 
action was pending. The Insurance Company then 
sought to have the action at law (the second action) 
stayed pending the disposition of the equity suit. The 
court denied the stay and proceeded with the second 
action. The Court of Appeals in passing upoij the is¬ 
sue of whether the second action should hafe been 
stayed, said: 

“(1) It is the contention of the insurance com¬ 
pany that the suit in equity should have been first 
determined by the District Court, before taking 
up the suit at law on the policies. Undojubtedly 
the insurance company had the right to fjle such 
a suit, hut the hill and other pleadings, if there 
he such, in that suit, are not in the record. It wight 
he said that that question is not before us; how¬ 
ever, we assume that the same cause of action was 
presented as is relied on by the insurance com¬ 
pany to defeat recovery on the policies. The Dis¬ 
trict Court could take notice of the suit in eouitv, 

I • 7 
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and, if the identical questions were presented in 
the suit at law, there was no necessity to first try 
the suit in equity, and it might he considered as 
moot.’’ (.Italics inserted.) 

It will be observed that the court cites no authorities 
in support of its ruling* that it was proper to proceed 
with the second case rather than the first case. It can 
probably be explained on the ground that apparently 
tiie proceedings in the equity suit were being permitted 
by the parties to lie dormant, whereas, on the other 
hand, they were actively going forward in the subse- 
quentlv filed action at law, and under these circum¬ 
stances the court iapparently saw no reason why the 
law action should! not continue to go forward inas¬ 
much as the same questions were therein involved 
as had previously been set up in the equity suit. 

That situation is not analogous to the instant case 
and we do not consider that it is applicable here. 

We therefore conclude as to this portion of the dis¬ 
cussion, that if this court is of the opinion that appel¬ 
lee Rhodes is properly in court, and has the lawful 
right to proceed with his case, notwithstanding there 
was no previous demand upon or refusal by the Comp¬ 
troller, the receiver, or the bank, to bring the action, 
tliis court cannot properly deprive him of that right, 
and cannot stay his suit pending the prosecution by 
the receiver of the subsequent suit filed. 

It is the position of petitioners, however, as already 
discussed in the previous briefs filed and as herein 
next discussed at further length, that Appellee Rhodes 
is not properly in court and that his case should be 
dismissed. 
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T>. Suit of Appellee should be dismissed and not stayed. 

Petitioners have previously discussed this question 
in their brief on the merits, and in their “Motion for 
Reargument, or, in the alternative, Modification o : the 
Opinion and Judgment. ” Supplementing those dis¬ 
cussions, we desire further to point out the following: 

(1) Application by analogy of Federal Equity Buie 
No. 27 relating to stockholders’ bills or suits against a 
corporation. j 

Federal Equity Rule Xo. 27 (United States (pode, 
Title 28, page 17) provides in part, in substance, that 
before a stockholder of a corporation can maintain a 
suit against a corporation founded on rights which may 
properly be asserted by the corporation (i. e for 
wrongs committed against the corporation) th^ bill 
of complaint must contain allegations showing that he 
has first made proper demand upon the managing offi¬ 
cers of the corporation to bring suit and that such 
demand has been refused, or said bill must set forth 
adequate reasons for not making such demand. 

This is, of course, no more than a restatement 4f the 
well-founded rule of corporation law, and the jsamc 
likewise, applies, in principle, to the case of a creditor 
who is bringing suit against a corporation. This has 
heretofore been pointed out in the brief on the merits, 
particularly in connection with the citation and/o|r dis¬ 
cussion of the case of Moss v. Goodhart, 209 Fed. 102. 
In addition to the cases there cited, attention is now 
directed to the case of Wathan v. Jackson Oil and Re¬ 
fining Company, 235 U. S. 635, 639, 640, wherein the 
Supreme Court held that the suit could not bq sus¬ 
tained without a showing in the bill of previous de- 
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maud and refusal as required by the rule. Also see 
Klein v. Peter, 286 Fed. 362; Smith v. ('hast' <£’ Baker 
Piano Mfy. Co,, 197 Fed. 466; Stone, et at. v. Holly 
Ilill Fruit Produets, Inc., 56 Fed. (2) 553. 

(2) The opinion and decision in the instant case as 
if now stands, EVEN IF STAY OF PROCEEDINGS 
IS ORDERED, will seriously affect, and perhaps jeop¬ 
ardize, the orderly ad minis/ration by the Comptroller 
of national bank receiverships throughout the United 
States. 

If the opinion and decision in the instant case 
are permitted to stand, the same will, in our opinion, 
constitute a dangerous precedent, from the standpoint 
of the administration by the Comptroller of national 
banks in receivership throughout the United States, 
and will probably be construed, as soon as it becomes 
generally known, as applying not only to suits involv¬ 
ing public or quasi-public deposits in failed national 
banks, but also to other causes of action which depos¬ 
itors and/or stockholders may consider should have 
been prosecuted by suit or otherwise. Hence, it is not 
at all improbable, in consequence, that depositors 
and/or stockholders, individually, or in groups, may 
start filing such suits upon causes of action in receiver¬ 
ship banks without making demand upon the receiver or 
Comptroller to bring such actions,) and even without 
making inquiry as to the status of the supposed causes 
of action. It seems obvious that this situation-has po¬ 
tentialities that might utterly defeat the intent of Con¬ 
gress that the liquidation of national banks in receiver¬ 
ship should be vested solely in the Comptroller and that 
all suits incident to such liquidation should be brought 
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by tlio receiver under the supervision of the Comp¬ 
troller. 

! 

We consider further that a stay of the instantj pro¬ 


ceedings, even though it may have the result of 


milting the receiver to proceed with the suits now tiled, 
will not remedv the situation so far as the foregoing 
aspects are concerned. The precedent would still stand. 

We do not believe that we are over-emphasizing the 
possible effects of this decision as it now stands , and 
we again earnestly request this Honorable Court to re¬ 
consider the position taken in the instant case. It may 
well be determined by the Court, in view of all tlje cir¬ 
cumstances, that the case should be reargued in lorder 


per- 


to permit a more extended discussion and cons 
tion of the situation. 
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J. F. T. 0‘Connor, Comptroller of the Currency of 

The United States, et al.. 

Appellants, 

v. 

Thomas E. Rhodes. 


BRIEF FOR THE APPELLEE. 


STATEMENT. 

The statement of the case as set forth in the lj>riefs 
of the appellants is substantially correct. 
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ARGUMENT. 

I. 


No Demand Upon the Receiver of the Bank, or Upon 
the Comptroller, or Upon the Bank was Necessary 
as a Condition Precedent to Plaintiff’s Right to 
Bring This Suit. 


The appellants have misconceived the nature and 
purpose of this suit. Under Point I of the Comp¬ 
troller’s brief (p. 8) it is said in effect that the Re¬ 
ceiver, through the Comptroller, has the “primary 
and exclusive” control over the affairs of the insolvent 


bank and that he alone has the power, right and au¬ 
thority to bring a suit of this character; that being- 
vested with such primary and exclusive power and 
authority, appellee should have made a demand on the 
Comptroller and his receiver to have brought this suit, 
and only after such a demand and refusal to sue, could 
the appellee hate brought it; and that appellee having- 
failed to make such demand or to allege such demand 
and refusal in the bill this suit is premature. 

It will be conceded that, if the purpose of this suit 

was to enforce the collection of an ordinarv claim or 

%> 

debt belonging and owing to the insolvent bank, or to 
enforce liability of its stockholders (in the absence of 
misfeasance, malfeasance, refusal or neglect), his 
powers and duties with respect thereto would be “pri¬ 
mary and exclusive”. This suit is not of that char¬ 
acter. It has for its purpose the correcting of a clear 
breach of duty upon the part of the Comptroller and 
the Receiver. 

The bill discloses that prior to the appointment of 
the Receiver, the Bank had contracted with certain 
persons and corporations unlawfully and in contraven- 


tion of the banking laws of the United States, aiid had 
secured their deposits by pledges of its assets; that 
the Comptroller and his Receiver recognized, adopted 
and confirmed such ultra vires contracts, and pajd over 
to all of such secured depositors the full amojunt of 
their claims. 

Appellee, an unsecured depositor, instituted tljis suit 
on behalf of himself and all other depositors tb com¬ 
pel the secured depositors to return 50 per cent of the 
rnonevs so received, in order that it may be ratablv 
distributed among all depositors. This, therefore, is 
the nature of the suit, which the Comptroller and his 
Receiver say they have the primary and exclusivje right 
to maintain. 

In the appendix to their brief (p. 43, et seq .) after 
setting out an anticipatory outline of appellee’s posi¬ 
tion, counsel discuss at length the several cases cited 
by appellee in the court below (which will be cited 
hereinafter to sustain appellee’s position) and then 
undertake to distinguish those cases from the present 
controversy. They say: ; 

“Appellee did not, in our opinion, cite aj single 
case sustaining his contention. Each cas^ cited 
by him in the court below was that of aj stock- 
holder suing, in equity, the officers or majority 
stockholders of a corporation for losses caused to 
the corporation by reason of the negligence or 
other wrongful action of such officers or stock¬ 
holders, and in nearly every instance where the 
corporation later went into receivership and the 
Receiver was made a party defendant, such suit 
had reference to his misconduct as an officer or 
stockholder of the corporation before and not after 
his appointment as a receiver.” 
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Thus it is to be inferred from their argument that 
because all of the cited cases dealt with suits of stock¬ 
holders against receivers of corporations and their 
officers, the doctrine therein announced has no appli¬ 
cation here; and the reason tliev assign is that the mis- 
conduct of the receiver complained of in those cases 
occurred prior tci his appointment as such receiver and 
while he was an officer of the corporation. We submit 
the attempted differentiation is not well considered. 
In law there is no difference between a receiver of an 
insolvent bank and a receiver of any other corporation. 
In both instances he stands in the place of the corpora¬ 
tion and is chargeable with knowledge of all facts 
known to the corporation, affecting its affairs and 
assets. Scott v.' Armstrong, 146 U. S. 499; Hatch v. 
Johnson Loan <& Trust Co., 79 Fed. 828; Brown v. 
Schlcicr , 112 Fed. 577; affirmed, 118 Fed. 981, and af¬ 
firmed, 194 U. S. IS. 

In this case the Receiver was not an original party 


to the bank’s unlawful contracts because his connec¬ 
tion with the bank dates from his appointment. When 
he took over the bank he must have discovered the 
large deposits secured by the bank’s assets. Now, if 
the law charged him with knowledge of all of the 


bank’s transactions, the law also charged him with the 

duty of inquiring into their legality. When the illegally 

pledged deposits were discovered, it was his duty to 

have resisted them. On the contrarv he honored and 

* 

gave effect to the pledges. Therein lies the dereliction 
of duty. By paying in full the claims of the supposed 
secured depositors, the Receiver acted independently 
of the bank and did something that the bank was no 
longer able to do, because the insolvent bank was 
functus officio. In carrying into effect the unlawful 
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agreements of the bank and with full knowledge of 
the legal effect of his acts, the Receiver went beyond 
his plain and lawful powers, hence his actions in the 
premises were the acts of a receiver after , and not 
before , his appointment as such. Such a situation ex¬ 
cused appellee from any duty to make a demand upon 
the Receiver to bring a suit. The Receiver may not 
plead his ignorance of the facts or the law, because 
under the law he is charged with knowledge of both, 
and though he may have acted without specific ijntent 
to defraud, if the results of his actions are injurious 
and cause a loss to others, the law regards them as 
fraudulent. Smith v. B. & 0. R. R. Co., 4S Fed. (2d) 
861, 868, and cases there cited. 

It is well established that in order to support the 
right of a creditor to bring an action against a Re¬ 
ceiver, no demand is necessary where the Receiver 
himself is involved in the transactions complained of, 
or where the bill, on its face, shows what is an equiv¬ 
alent to a refusal on his part to sue. 

In paragraph 27 of the Bill it is alleged (R. 9): 


44 That the acts of the said R. C. Baldwin, re¬ 
ceiver, in recognizing these said depositors as pre¬ 
ferred or secured creditors of said bank and by 
paying over to said depositors the full and entire 
amount of their said deposits pursuant to their 
several claims and demands filed therefor, upon his 
solicitation and request, was unlawful, illegal and 
unconscionable, and to the prejudice of the rights 
and in fraud of the interests of this plaintiff as 
well as all other creditors of said bank.” 

These allegations are sufficient to show thatj the 
Comptroller and his Receiver were involved in! the 
unlawful transactions charged therein. It was unnices- 
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sarv, therefore, to make a demand on the Comptroller 
and Ins Receiver because such allegation is sufficient to 


remove this suit from the rule that such a demand and 
refusal are necessary as conditions precedent. 

Section 4594, Thompson on Corporations (3d 
Ed.), which states the general rule that notice or 
demand is requited by a stockholder to those in charge 
of a corporation to sue for the redress of corporate 
wrongs as a condition precedent, also sets out the ex¬ 
ception to the rule in the following words : 


“As in other cases no demand to institute a 
suit need be made to a hostile receiver, or one 
guilty of the fraud which it is sought to redress.'’ 
(Italics supplied.) 


Section 4596, Thompson on Corporations, (id.) 
states that: 

“Demand not necessary where it would be 
futile. It is a principle of law that a party is not 
required to do a vain thing, and hence, where the 
object of the action is to redress breaches of trust 
committed by the directors themselves, or their 
partisans, and where they hold or control a ma¬ 
jority of the stock or are otherwise entrenched in 
power so that they cannot be dislodged through 
ordinary corporate action * * * it would be 

requiring the doing of a useless and vain thing to 
require the complaining stockholders to serve a 
notice upon the directors to bring action against 
themselves in the name of the corporation. * * * 
The general rule then is that where the directors 
are shown to occupv such a relation to the transac- 
tions complained of that they would necessarily be 
antagonistic to the prosecution of the action that 
a demand that they bring the action in the name 
of the corporation may be dispensed with. It 


is manifest that directors who would so betray 
their trust would not, by a mere demand and 
assertion of his rights on the part of a minor¬ 
ity stockholder, be transformed into champions 
of the interests of stockholders before the courts 
or elsewhere, or endeavor in good faith to un¬ 
do the wrongs committed, or in process of com¬ 
mission by themselves. In effect it would be re¬ 
quiring them to sue themselves. Such a demand, 
under the circumstances, would be futile and\ may 
well be dispensed with. It ivould seem a wasfe of 
effort to make a demand on directors who j have 
themselves been guilty of the fraud complained of 
and these same directors own or control a majority 
of the stock. It is not essential that the directors 
be dishonest; it is enough if their situation is such 
that by reason of their interest they cannot or 
should not act. It follows that the stockholder is 
not required to make a demand where the cor¬ 
poration is under the control of the guilty officers 
or directors, * * *. The demand upon the re¬ 
ceiver of the corporation would not be a condition 
precedent where such receiver is one of thelper- 
sons charged with the wrongdoing complained of.” 
(Italics supplied.) 


In the foot-note to the above-quoted Section tpere 
are cited 237 cases from every jurisdiction ini the 
United States, which support the proposition for wjhich 
the Section is the authoritv. The leading cases on the 
question follow: 


In Flynn v. Third National Bank of Detroit, 


122 


Mich. 642, a suit was filed by a shareholder, on behalf 
of himself and all other shareholders, against a l|>ank 


and its receiver. The bill alleged the loss of the bafik’s 


money by reason of the negligence of the officers of 


the bank and the receiver. The receiver demurred to 



s 


the bill upon the ground that the plaintiff had no 
authority to institute the suit and that he alone could 
bring it. On appeal the Court said: 

‘‘That an action for such negligence may be 
brought on behalf of the bank we have no doubt, 
and that ordinarily it should be brought bv the 
receiver is admitted. Here, however, the receiver 
is a director and a defendant. In cases where the 
receiver refuses to bring an action, it may be 
brought bv the shareholders on behalf of the bank; 
and we think that, where the receiver is chargeable 
with ofJirr directors, if cannot be supposed that he 
would bring'an action against himself , and his re¬ 
fusal should not be a prerequisite to the filing of 
a bill." (Italics supplied.) 

In Weslosky v. Quarterman, 123 Ga. 312, 316, the 
Court said: 

“Ordinarily it is undoubtedly true that the re- 
» * 

ceiver is the proper party to bring suit against 
offending officials. But when, as in the present 
ease, the receiver is himself charged with having 
been one of the officials guilty of wrongdoing, an 
equitable proceeding may be maintained by the 
stockholders, the receiver and the corporation 
both being made parties to the action. * * * And it 
is unnecessary to allege any demand made upon the 
receiver to sue, since he could not be permitted to 
sue himself nor would he be a proper person to 
prosecute a suit against his felloiu wrong-doers. 
(Italics supplied.) 

In Far well v. (treat Western Telegraph Co., 161 Ill. 
522, 607, the court said: 

“The principle is well sustained by authority, 
that where a corporation is under the control of 
defendants who must be sued to assert a right, and 


9 


i 

a suit is brought by a stockholder for that purpose, 
and he shows a reason and excuse for bringing 
it in his own name, that is equivalent to a refusal 
of the corporation to art in bringing the suii, and 
the stockholder man maintain his action without 
showing such request and refusal.” (Italics; sup¬ 
plied.) 

In Bjorngaard v. Goodhue County Bank, 49 Minn. 
483, 4SG, an action was brought by a stockholder t|o set 
a.side a resolution of the majority stockholders of the 
bank directing the bank officers to purchase certain 
real estate. The majority stockholders were also the 
directors and officers of the bank. The Court said: 

“The directors against whom the complaint is 
made are not only a majority of the directors, but 
they own a majority of the stock, so that ant ap¬ 
plication either to the board of directors or to 
the stockholders to bring the action would be 
equivalent to asking the alleged wrongdoers to 
bring suit in the name of the corporation against 
themselves. The law does not require of the mi¬ 
nority stockholders to do so absurd a thing as a 
condition to seeking relief.” (Italics supplied.) 


In Rothwell v. Robinson, 39 Minn. 1, the Court ^aid: 

“Ordinarily, redress for a wrong to corporate 
rights or property must be sought in the name of 
the corporation, and a stockholder cannot suc^ for 
the damage to him individually, unless the corpo¬ 
rate authorities refuse to act when applied t<j> by 
him. But that rule cannot apply to a case like 
this. Here the wrongdoers arc the managers and 
majority of the stockholders of the corporal ion. 
An application by plaintiff to them to prosecute 
the wrong 'would be an application to bring suit 
against themselves * * # . So absurd a require¬ 
ment cannot be imposed on plaintiff as a condition 
of affording relief for so clear a wrong.” (Italics 
supplied.) 
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In Brinckerhoff v. Bos}wick, SS N. Y. 52 (also cited 
by appellants), a stockholder brought a suit against 
the receiver of 'an insolvent bank. The receiver was 
also a director of the bank. The bill alleged certain 
violations of duly, as well as breaches of trust against 
the receiver. The receiver demurred to the bill upon 
the ground that the suit was improvidently begun be¬ 
cause no demand had been made upon him to institute 
the suit. The trial court sustained the demurrer. The 
Court of Appeals reversed the trial court, saying (p. 
60) : 


4 ‘In the present case the corporation cannot sue, 
because all its rights of action have been trans¬ 
ferred by operation of law to the receiver. He 
(the receiver) certainly is not a proper person to 
whom to intrust the conduct of the action, even did 
he consent to institute it, or should Hie comptrol¬ 
ler of the currency direct him so to do, for he is one 
of the parties charged with misconduct and against 
whom a remedy is sought.” (Italics supplied.) 


Applying the language of the above quoted cases to 
the one at bar, it is clear that a receiver who is charged 
in the bill with official misconduct amounting to a 
breach of trust and fraud certainly is not a proper 
person to be entrusted with the conduct of this case, 
and that demand and refusal are not prerequisite to 
plaintiff’s right to prosecute this suit. 

The law will not require a person to do a vain or 
foolish thing. To assert that the appellee can not 
maintain this shit without first making a demand upon 
the Comptroller and Receiver to sue is surely to con¬ 
tend for that which is vain. Upon the state of facts 
presented by the bill the Receiver, being one of the 
fraud feasors, in order to prosecute a suit of this char¬ 
acter, would be compelled to sue himself. No person 


can be both plaintiff and defendant in the same action. 

The purpose of the banking laws of the United 
States, with respect to insolvent banks, is to protect 
the assets for all of the creditors. To that end they 
provide for the appointment of receivers wlip are 
charged with that duty. So long as the received con¬ 
ducts himself in compliance with these laws, n|> one 
may interfere with his administration, but when he be¬ 
comes derelict and fails to protect the assets, ther. such 
creditors, whose interests are affected, may sue in their 
own names to rectify and redress the wrong. Other¬ 
wise, if the Comptroller and his Receiver act in ^n un¬ 
lawful manner, creditors would have neither remedy 
or redress. It necessarily follows that under such con- 
ditions as are disclosed by the bill creditors mijst be 
permitted to sue in their own name or the wrongs com¬ 
plained of must go without redress and substantial 
rights be sacrificed to a mere matter of form. 

United States v. Knox, Comptroller, 102 U. S. 

422. 

Have v. Barney , 45 Fed. 668. 

Robinson v. Smith, 3 Paige (X. Y. Ch.) 22 

Brinckerhoff v. Bostivick, SS X. Y. 52. 

Evans v. Brandon, 53 Tex. 56. 

Allen v. Car Us, 26 Conn. 455. 

Carter v. Glass Co., 85 Ind. 180. 

The appellants rely upon Moss v. Goodhart^, 209 
Fed. 102, as being decisive of the questions presented 
in this appeal. That case originated in the State Court 
of Montana. The First National Bank of Billings be¬ 
came insolvent and the Comptroller appointed Good- 
hart as receiver. Goodhart served until October 25, 
1910, when he was succeeded by Tillinghast. Tlje bill 
alleged that while Goodhart was receiver a sale was 
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made to Currier of certain personal property belong¬ 
ing- to Prather, over which the Bank held a chattel 
mortgage to secure a note of $15,000; that the pro¬ 
ceeds of the sale were only $5,000, whereas the reason¬ 
able value of Prather’s property was $11,700; that the 
proceeds were credited on Prather’s note; that Good- 
hart and Currier entered into a conspiracy to compel 
Prather to sell the property to Currier for much less 
than its fair valtie; that the sale resulted in injury to 
the bank, its stockholders and creditors; that Moss 
who owned 90 per cent of the stock made a demand on 
Tillinghast, the Receiver, to bring suit, but that such 
demand was refused. The answer of the defendant 
denied such demand and refusal. In the State Su¬ 


preme Court, the right of Moss to maintain the suit 
was questioned and it was decided that inasmuch as 
no proof had been made by Moss in the lower court to 
sustain his allegation of such demand on Tillinghast 
and his refusal to sue, Moss had no cause of action. 
However, in the State Supreme Court Moss changed 
his position by contending “that as a stockholder * * * 


he was liable for an assessment equal to the par value 
of his stock * * * ” and that he “had a financial inter¬ 


est in the collection of the assets of the bank, which 
interest was personal and independent of and separate 
from the interest of the corporation itself.” In an¬ 
swer to this position the court said (47 Mont. 257, 267, 
131 Pac. 1071): 


“Of course, if respondent is right now in assert¬ 
ing that lie brought this action for his own per¬ 
sonal benefit and for an injury which he suffered 
independently of the bank * * * it was not neces¬ 
sary to allege or prove a demand, and for the very 
obvious reason that it was not a matter of concern 


to the corporation at all. * * * If the action 

was brought on behalf of the bank, plaintiff has 
failed because he has not shown a demand and 
refusal * * V’ 

The cause was remanded. Thereafter, it was re¬ 
moved to the Federal Court. Upon consideration 
Judge Bourquin took the position that Moss tad no 
individual right to bring the action; that the wrong 
complained of was a trespass upon corporate property 
and that if injury resulted therefrom it was an inci¬ 
dental injury to stock ownership; that for injuries in¬ 
cidental to ownership stockholders have no right of 
action. Their only redress being the incidental bene- 
fits they might receive from the corporation exercising 
its own right of action; that if the assessment levied 
on a stockholder is wholly due to the injury, it is but a 
part of his incidental injury, and that a prerequisite to 
a stockholder’s suit in equity to redress corporate 
wrongs is a demand upon those in the control,, man¬ 
agement and administration of the corporate ^affairs 
to bring- the suit and their unreasonable refusal. It is 

° j 

submitted that the above case has no application!to the 
instant case for the reason that neither Tillipghast, 
the receiver, the Comptroller, nor the banki were 
charged as fraud feasors. 
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II. 

The Funds of Insolvent Banks Deposited by the Comp¬ 
troller of the Currency in the Commercial Na¬ 
tional Bank Were not Public Moneys of the United 
States, and the Comptroller was not Entitled to 
Receive From the Receiver a 100 Per Cent Return 
Thereof as a Preferred Creditor. 


The statute under which the Comptroller is au¬ 
thorized to deposit funds of insolvent banks (R. S. 
5234, Title 12 U. S. C., Sec. 192) provides: 


“DEFAULT IN PAYMENT OF CIRCULAT¬ 
ING NOTES. On becoming* satisfied, as specified 
in sections 131 and 132, that any association has 
refused to pay its circulating notes as therein 
mentioned, and is in default, the Comptroller of 
the Currency may forthwith appoint a receiver, 
and require of him such bond and security as he 
deems proper. Such receiver, under the direction 
of the Comptroller, shall take possession of the 
books, records, and assets of every description of 
such association, collect all debts, dues, and claims 
belonging to it, and, upon the order of a court of 
record of competent jurisdiction, may sell or com¬ 
pound all bad or doubtful debts, and, on a like 
order, may ^ell all the real and personal property 
of such association, on such terms as the court 
shall direct; and may, if necessary to pay the debts 
of such association, enforce the individual liability 
of the stockholders. Such receiver shall pay over 
all monev so made to the Treasurer of the United 
States, subject to the order of the comptroller 
* * *. Provided, that the comptroller may, if 
he deems proper, deposit any of the money so 
made in any regular Government depositary, or in 


any State or national bank * * *; if such 

deposit is made he shall require the depositary to 


deposit United States bonds or other satisfactory 
securities with the Treasurer of the United States 
for the safekeeping and prompt payment of the 
money so deposited. * * *” 


To arrive at a correct understanding of the quCstion 


involved, it will be well to inquire into the exteint of 
the powers of national banks. These powers are found 
in R. S. 5136, Title 12, U. S. C., Section 24, which pro¬ 
vide that a national bank has power 

“To exercise by its board of directors, or duly 
authorized officers or agents, subject to lay, all 
such incidental powers as shall be necessary to 
carry on the business of banking; by discounting 
and negotiating promissory notes, drafts, bi}ls of 
exchange, and other evidences of debt; by receiv¬ 
ing deposits; by buying and selling exchange, coin, 
and bullion; by loaning money on personal secu¬ 
rity; and by obtaining, issuing, and circulating 
notes according to the provisions of this chapter.’’ 

The Commercial National Bank was a corporation 
whose powers were defined and limited by the lafvs of 
the United States. First National Bank v. Murray, 
212 Fed. 140. Like other corporations it could law¬ 
fully operate only within the scope and limitation of 
the statutory grant conferred, and when it presumed 


to act beyond its express powers, such acts were ultra 
vires and void. Central Transportation Co. v. Full- 
man Palace Car Co., 139 U. S. 24; Jacksonville M., P. 


B. & Navigation Co. v. Hooper , 160 U. S. 514; Awotin 
v. Atlas Exchange Nat. Bank of Chicago , decided April 
20, 1935, unreported. 

In Texas & Pacific Railway Co. v. Pottorff, 291 jU. S. 
245, the court said (p. 253): ! 
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“National banks lack power to pledge their as¬ 
sets to secure a private deposit. The measure of 
their power is the statutory grant; and powers not 
conferred bv Congress are denied.” 


In support oi this proposition the Supreme Court 
cited the following cases: 


First National Bank v. National Exchange 
Bank, 92 U. S. 122, 128. 

Logan County National Bank v. Townsend, 139 
U. S. 67, 73. 

California National Bank v. Kennedy, 167 U. S. 


First National Bank v. Converse , 200 U. S. 425. 


And again at page 254 the Supreme Court said: 


‘‘Confessedly the power to pledge assets to secure 
a private deposit was not granted in specific 
terms.” 


At page 254, in answering the contention of the Rail¬ 
way Company that the power to pledge assets to se¬ 
cure deposits was “incidental to the general grant of 
powers necessary to carry on the business of bank¬ 
ing,” the court stated: 

“There is no basis for the claim that the power 

to pledge assets is necessary to deposit banking. 

* * * 

To permit the pledge would be inconsistent with 
many provisions of the National Bank Act which 
are designed to insure * * * uniformity in its treat¬ 
ment of depositors and a ratable distribution of 
assets.” 

In City of Marion v. Sneeden, 291 U. S. 262, 268, 
the Court held that “the Act of 1864 (Section 90, 
U. S. C.) did not confer (upon national banks) the 
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power to pledge assets to secure any public deposits 
except those made * * * bv the Secretary of the 

Treasury”. The Act of 1864 provides that— 

‘‘All national banking associations, designated 
for that purpose by the Secretary of the Treasury, 
shall be depositaries of public money, underi such 
regulations as may be prescribed by the Secretary; 
and they may also be employed as financial agents 
of the Government; and they shall perform all such 
reasonable duties, as depositaries of public money 
and financial agents of the Government, asjmay 
be required of them. The Secretary of the Trea¬ 
sury shall require the associations thus designa¬ 
ted to give satisfactory security, by the deposit of 
United States bonds and otherwise, for the Safe¬ 
keeping and prompt payment of the public mjoney 
deposited with them, and for the faithful per¬ 
formance of their duties as financial agents of the 
Government. * * *” 


The Act of 1864 deals exclusively with public moneys, 
and its provisions are construed and recognized as 
power on the part of national banks to meet the statu¬ 
tory requirements of the Secretary of the Treasury. 
30 Op. A. G. 341; Texas & Pacific Raihvay C<$. v. 
Pottorff, supra. 

Section 192, supra, has no relation to public money, 
and although it provides that the Comptroller may 
“require” security for the money so deposited, tiiere 
is no indication in its wording and no fair inference 
may be drawn that such national banks have the im- 
plied or incidental power to give the security so re¬ 
quired. Indeed, on this very point the Supreme Court 
has clearly indicated that such pledges may not be 
given. In Note 11 to the opinion in Texas & Pacific 
Railway Co. v. Pottorff', supra, referring specifically to 
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Section 192 and stating that it has reference to pri¬ 
vate funds, the Court said (p. 257): 

kk ln all of these statutes the depositor is re¬ 
quired to take security; but therein likewise noth¬ 
ing is said as to the power of the bank to pledge 
the required securities. Two of these statutes, 
those relating to deposits of the funds of insol¬ 
vent banks and bankrupt estates, have reference 
to the deposits of private funds. * * *” (Italics 
ours) 


It, therefore, follows that if only the public money 
of the United States mav lawfully be secured bv na- 
tional banks, then the funds of insolvent banks in the 
hands of the Comptroller may not be so secured, be¬ 
cause they are “private funds” and belong to the cred¬ 
itors of the insolvent banks. When the Comptroller 
deposited the particular funds in controversy in the 
Commercial National Bank tliev became the moneys 
of that bank, to be used bv the bank in its regular 
course of business. The comptroller became a credi¬ 
tor of the bank to the extent of the deposit, and his 
rights with respect thereto were no greater than those 
of any other depositor. The fact that the Comptroller 
was and is a public officer does not change the situa¬ 
tion, and the fact that he was a custodian of certain 
“private funds” gave him no superior rights with 
respect to such deposit. No public officer may im¬ 
pute to funds i character which inherently they do not 
possess, nor are private funds in his possession ipso 
facto changed into public moneys of the United States. 

In Branch v. United States, 100 U. S. 673, the Su¬ 
preme Court used the most decisive language on this 
point, saying: 
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‘‘The designated depositories are intended as 
places for the deposit of the public moneys o|f the 
United States; that is to say, moneys belonging 
to the United States. No officer of the United 
States can charge the Government with liability 
for moneys in his hands not public moneys by de¬ 
positing then) to his own credit in a bank desig¬ 
nated as a depository (Italics supplied) 


In the recent case of Ghingher v. Pearson , 16c) Md. 
*273, 284, a question in many respects similar tf> the 
one here under discussion was under consideration. 
It was there held that the funds of insolvent state banks 
in the hands of the State Banking Commissioner, as 
receiver therefor, were not entitled to a preference 
over other deposits upon the insolvency of the b<^nk in 
which the funds were held. The Court said: 

* * The commissioner is undoubtedlv a 

state officer, but, when he acts as receiver of the 
funds of a bank, he is a state officer serving in 
the place of an ordinary chancery receiver, in 
that he holds the funds for the ultimate purposes 
of the litigation exactly as does the receiver of any 
other private corporation. There is no change in 
ownership or nature of the funds when he is ap¬ 
pointed receiver. Until distributed otherwise, 
they continue to be owned by the corporation; and 
the corporation may possibly resume business with 
them. * * * And, if there is to be no resump¬ 

tion of the business, and the funds are to b^ dis¬ 
tributed to depositors and debtors of the defunct 
institution, then they would seem still to be ob¬ 
viously private funds. There would be no\ suffi¬ 
cient reason in late or in fairness, so far rts the 
court can see, for preferring depositors of tlie de¬ 
funct bank to those in a bank in the custody pf the 
commissioner under the present statute, (ftalics 
supplied) 
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The analogy between the Banking Commissioner and 
the Comptroller is strong. Both are charged with the 
duty of taking over insolvent banks, winding up their 
affairs and distributing the assets to creditors. Both 
held the funds of such insolvent banks in depositaries 
at the time when such depositaries became insolvent. 
The Commissioner asserted his preference to the 
funds, under the theory that as a state officer he was 
entitled to the state’s prerogative of preference. The 
Comptroller took the funds out of a national bank and 
defends his action on the ground that he had the right 


to do so because the bank had the implied power to se¬ 
cure the deposit. 

Thus it is argued that the duty of the Comptroller 
to have demanded the pledge to secure the insolvent 
bank deposits gave the bank the implied power to give 
the security. Appellants seemingly find much com¬ 
fort in Mr. Justice Brandeis’ language in the Pottorff 
case regarding the implied powers of a bank to give a 
pledge. It must be borne in mind, however, that there 
the Justice was referring to the authority of the Secre¬ 
tary of the Treasury to deposit public moneys in a 
)iational bank under the authority of Section 90 of the 
statute , and the implied power of the bank to give the 
pledge so required. But Section 90 refers exclusively 
to public moneyj such as the Secretary of the Treasury 
may lawfully deposit. There is a vast difference be¬ 
tween the implied powers to secure moneys deposited 
by the Secretary of the Treasury and the supposedly 
implied powers to secure private moneys deposited 
by the Comptroller. In the first instance such powers 

mav well be admitted. In the second, however, thev 

•> ' ' * 

must be denied. On this very point we refer again to 
the statement of Mr. Justice Brandeis in Note 11 in the 
Pottorff case (ante, p. IS). 
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In City of Marion v. Sneed e-n, 291 U. S. 262, 268j the 
Court said: j 

i 

“For the reasons stated in Texas k P. R. Co. v. 
Pottorff, Xo. 128, decided this day (291 XL S.|245, 
ante) we are of opinion that the Act of 1864 did 
not confer tlie power to pledge assets to secure any 
public deposits except those made under Sec. 45 
by the Secretary of the Treasury of the United 
States. The power conferred bv each later! act, 
except that of 1930, was limited to securing specific 
Federal funds.” 

i 

The above statement of the Supreme Court carries 
a foot note (2) which refers to foot note 11 in| the 
Pott orff case. 

The essential difference between the power :>f a 
national bank to give a pledge under Sec. 90 to the 
Secretary of the Treasury and the asserted power to 
give a ] hedge to the Comptroller under Sec. 192 may 
be best illustrated by a comparison of the two state¬ 
ments. 

In Section 90 the language used is “The Secretary 
of the Treasury shall require * * * satisfactory se¬ 
curity * * * for the safekeeping * * * of the public 
money deposited * * *”. 

Section 192, however, provides: 

“The Comptroller may * * * deposit any of the 
money so made, in any regular government de- 
posit ary, * * *; if such deposit is made he 
require * * * satisfactory security * * * for 
the money so deposited”. (Italics supplied) 

i 

I 

It will be observed that Section 90 employs th4 spe¬ 
cific words “public money”, while in Section 19j2 the 
phrase “the money so deposited” is used. Obviously 
there can be no question as to the kind and character 
of monevs referred to in Section 90, because the term 


shall 
* * * 
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“public monev n can onlv mean monevs of the United 
States. The meaning of “money” as used in Section 
192 must be determined from an examination of the 
entire section, and we think the definition is to be found 
in the expression “the moneys so made”, which ob¬ 
viously refers to the monevs obtained bv receivers of 

f •> •> 

insolvent banks in the liquidation thereof and paid 
over to the Comptroller. This is the only kind of 
money that the statute authorizes the Comptroller to 
have. 

The assumption of the Comptroller that Section 192, 
which gives him the power to demand a pledge, im¬ 
pliedly gives the bank the power to give the pledge is 
evidently based upon the false premise that the money 
of insolvent banks deposited by the Comptroller in a 
national bank are “public moneys”, but as herein¬ 
before shown, the funds of insolvent banks are not 
“public moneys”, but private funds. A diligent 
search of the statutes fails to disclose anv law that 
places in the hands of the Comptroller any “public 
money” in the same manner as the public moneys are 
in the hands of the Secretary of the Treasure. Conse- 

w +> 

quently, since the Comptroller does not have any juris¬ 
diction or control over any “public money”, the rea¬ 
soning of the Comptroller that a national bank may 
give a pledge to secure the deposit of funds of insol¬ 
vent banks is beside the i^oint. 

III. 

The Bill of Complaint, as Amended, is not 

Multifarious. 

The appellants contend that the amended bill of 
complaint is multifarious, and therefore should be dis¬ 
missed. Their premise is predicated upon the as¬ 
sumption that there are two distinct causes of action 
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j 

involved in the present proceeding which raise i|o com¬ 
mon point of litigation. The appellants also arlrive at 
their conclusion bv studiouslv ignoring the “rule of 
convenience’', which is now universally recognized 

and well-settled as a necessarv factor in any correct 

%! •> 

determination of whether a bill of complaint is multi¬ 
farious. Finally, the appellants state that the | bill is 
multifarious since the relief prayed for in the amended 
bill is inconsistent. 

An analysis of the applicable decisions and the!plead¬ 
ings in the present case show that there is no founda - 
tion whatever for any of the suggested arguments or 
conclusions of the appellants. On the contrary, they 
definitely show that the present bill is in conformity 

t/ i. V 

with the rules and the established equity practice of the 
federal courts. 

(a) Separate causes of action may be combined in 
one bill of complaint where they raise common j issues. 

Even if we assume that the bill states separate 
causes of action, it is not objectionable, for it is ele¬ 
mentary that a bill of complaint is not multifarious 
even though separate causes of action be joined against 
one or more defendants if the causes of action present 
common points of litigation. 

Carter v. Blaine County Inv. Co., 45 Fee.. (2d) 
643, 648. 

Schell v. Leander Clark College , 2 Fed. (2d) 17, 
21 . 

Stafford Nat’l Bk. v. Sprague, 8 Fed. 377. 

Jones v. Missouri-Edison Elec. Co., 144| Fed. 
765, 780. 

Rogers v. Penobscot, Mining Co., 154 Fe{L 606. 

In Schell v. Leander Clark College, supra, th^ court 
said: 



24 


“ * ;S ’In the second place, it is not indis¬ 

pensable that all the parties to a suit in equity 
should have an interest in all the matters con¬ 
tained in the litigation. It is sufficient, if there is 
a common point of litigation, if each party has an 
interest in some essential matters involved in the 
suit and these matters are connected with the 
others. Brown v. Deposit Co., 128 U. S. 403, 412, 
9 S. Ot. 127, 32 L. Ed. 468; Jones v. Missouri Edi¬ 
son Electric Co., 144 F. 765, 75 C. 0. A. 631; 
Boyers v. Penobscot Mining Co., 154 F. 606, 614, 
83 (A ('. A. 380. And this bill shows that each of 
the parties to this suit has an interest in some es¬ 
sential matters involved in it. 

The vice of multifariousness is the union of 
causes of action which, or of parties whose claims, 
it is either impractical or inconvenient to hear 
and adjudicate in a single suit. Where this vice 
does not exist, where it is as practical and con¬ 
venient for the court and the parties to deal with 
the claims or causes of action presented in one 
suit as in many, the pleading is not multifarious, 
and it should be sustained. Westinghouse Air 
Brake Co. v: Kansas City So. By. Co., 137 F. 26, 

31, 32, 33, 71 C. C. A. 1, and cases there cited. 

# # # ? ? 


Xor is it neces'sarv that the defendants be interested 

%> 

in the entire complaint or that they be equally inter¬ 
ested in the same part or parts of the complaint. Brown 
v. Guarantee Trust & Safe Deposit Co.. 128 U. S. 403; 
Grant v. Ins. Co., 121 U. S. 105; Schell v. Leander Clark 
College, supra. 

Thus, if we assume that the bill in the case at bar 
contains one or more causes of action, still the bill is 
not defective, if those causes of action raise common 
questions which would necessarily arise if they were 
brought as separate suits. The instant case concerns 
only one trust fund, it touches but one trustee, it 


charges that trustee with the wrongful handling* <J>f that 
trust fund, it states that the branches of the truslt were 
essentially and substantially of the same character, 
and it raises in substance the same questions cf law. 

The court considered a very analogous state of facts 
in Barr v. Roderick, 11 Fed. (2nd) 984. There fcs suit 
was brought by the trustee in bankruptcy against sev¬ 
eral persons to set aside two separate conveyances 
which had been made to the defendants respectively. 
The defendants tiled a motion to dismiss oh the 
ground, among others, that causes of action and Pi¬ 
ties had been improperly joined. The court said (p. 
985): 

“The tirst ground of objection is disposed of by 
federal equity rule 26. This rule, while recog¬ 
nizing the necessity for a joint interest in tli0 sub¬ 
ject-matter of the action on the part of the plain¬ 
tiffs, and which must be asserted against a|ll the 
material defendants, also permits an exception to 
these general requirements if ‘ sufficient grounds 
appear for uniting the causes of action in order 
to permit the convenient administration of jus¬ 
tice.’ The applicability of this rule to the facts 
disclosed by the complaints is apparent, for it is 
plain that, even if they give rise technically to two 
causes of action, each depends in large measure 
upon identical facts (Eclipse Machine Co. v. Har¬ 
ley-David son Motor Co. (D. C.), 244 F. 463, 1464); 
* # 


“Moreover, an analysis of the situation! here 
presented reveals the fact that no attempt hasj been 
made to join two or more causes of action, which 
answers the defendants’ further objection that 
different causes of action have not been separate¬ 
ly stated. The transfer of each parcel of land 
has been treated by the plaintiff as an act done in 
pursuance of an unlawful scheme, and the j com¬ 
plaint is framed upon the theory that in equity a 
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right existed in the plaintiff to have everything 
which was done in carrying out that scheme ad- 
judged fraudulent and void, and to require all 
those who laid received any property through it 
to account for the amount so received. Wood v. 
Sidney Sash . Blind & Furniture Co., 37 X. Y. S. 
885, 886, 92 Hun. 22.” 

(b) "Rule of convenience .” 

Counsel for the appellants also fail to appreciate the 
significance and full meaning of Federal Equity Hide 
26. In their brief they have italicised and laid empha¬ 
sis on the particular provision of the Rule which is in¬ 
applicable in the present case, and at the same time 
have apparently overlookd that provision which is per¬ 
tinent. The Rule provides: 

‘‘The plaintiff may join in one bill as many 
causes of action, cognizable in equity, as he may 
have against the defendant. But when there are 
more than one plaintiff, the causes of action joined 
must be joiht, and if there be more than one de¬ 
fendant the liability must be one asserted against 
all of the material defendants, or sufficient grounds 
must appear for ■uniting the causes of action in 
order to promote the convenient administration of 
justice. If it appear that any such causes of ac¬ 
tion can not be conveniently disposed of together, 
the court may order separate trials.” (Italics sup¬ 
plied) 

What, then, does the provision “or sufficient grounds 
must appear for uniting the causes of action in order 
to promote the convenient administration of justice” 
mean? We submit that this Rule renders the problem 
of multifariousness largely one of convenience. The 
rule palpably contemplates that in the interest of 
economy and of time, and where no prejudice to the 
defendant will be occasioned thereby, that separate 





causes of action may, and in fact should, be joined in 
one bill of complant, where it will result in or tend to 
encourage the expeditious and convenient trial] and 
disposition of the causes. Surely this bill presents pre¬ 
cisely the type of joinder which such convenience de¬ 
mands. If support be needed for this well established 
interpretation of the Rule, abundant sanction is to be 
found in the books. j 

Broivn-Crummer Inv. Co. v. City of Florala, 55 
Fed. (2d) 238, 241. 

Carter v. Blaine County Inv. Co., supra. 

Lion Laboratories v. Campbell, 34 Fed. 

642, 644. 

Zimmerman v. Farmington Shoe Co., 31 
(2d) 405, 406. 

Booth v. Stutz Motor Car Co., 24 Fed. (2dj 

Barr v. Roderick, 11 Fed. (2d) 984. 

Schell v. Leander Clark College, supra. 

U. S. v. A 7 . E. Fish Exchange, 258 Fed. 733 

Slater v. Buggies, 49 App. D. 0. 277, 278 


(2d) 

Fed. 

415. 


' 744. 


The instant case is undoubtedly within the spirr; and 
letter of the Rule. That the 4 ‘convenient administra¬ 
tion of justice” will be served by the joinder o:: the 
several defendants in this case is clear. 

(c) The amended bill is not multifarious because of 
the prayer for alternative relief. 

The amended bill of complaint is not rendered niulti- 
farious by the relief prayed for in paragraphs ^um¬ 
bered 5 and 6. Appellants seem to think that the mere 
fact that alternative relief, which on its face may ap¬ 
pear to be inconsistent, is sought makes the bill njulti- 
farious and subject to dismissal. This is not the law. 
This approach confuses the distinction between alter¬ 
native cases or causes and alternative relief. We are 
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not concerned here with alternative cases, but with 
alternative relief. The only case which the appellants 
have cited (C niter v. Iowa Water Company, 96 Fed. 
777) draws this very distinction. There the court, ill 
discussing the alternative and inconsistent relief 
prayed for, found that each inconsistent prayer was 
founded on a separate and inconsistent cause of ac¬ 
tion stated in the bill, saying: 

' • then it must follow that the bill is 

one of ‘alternative cases, and not a case for alter¬ 
native relief, as the later is commonlv understood’. 
In this regard the bill is multifarious, and defen¬ 
dants should not be required to plead thereto un¬ 
til it is purged of such multifariousness.” 

Alternative relief is expressly provided for in Fed¬ 
eral Equity Rule 25, paragraph 5. It declares: 

“Fifth: ‘a statement of and praver for any 
special relief pending the suit or on final hearing, 
which may be stated and sought in alternative 
forms. * * * ” 


Xor does the fact that the alternative relief prayed 
for is inconsistent make the bill multifarious. 

Boyd v. N. Y. £ II. B. Co., 220 Fed. 174. 

Terminal Co. v. Had nail, 283 Fed. 151, 176. 

First Savings Bank £ Trust Co. v. Greenlead, 
294 Fed. 467. 

DeNeufville v. N. Y. £ N. By. Co., 81 Fed. 10. 

It should also be borne in mind that multifariousness 
is not a defect of substance, and that a determination 
of whether a bill of complaint is multifarious rests in 
the sound discretion of the trial court. Once the trial 
court has passed on the problem, as it has done in the 


present ease, the question should not be review 
the Appellate Court except in extraordinary ci 
stances or where it appears that the trial com 
acted in abuse of its discretion. 


ed by 
reum- 
•t has 


Calif. Fig-Syrup Co. v. Worden do Co., 8(j Fed. 
212 . " 

Dennison Mfq. Co. v. Thomas Mfq. Co., 94 Fed. 
651. 

Howard v. National Tele pi) one Co., 182 Fed. 215. 
Foster's Federal Practice , Yol. 1, Sec. 803 


Tt is also noteworthy that the proper remedy for 
multifariousness in a complaint is not the dismis 
the complaint, but rather the court should orde 
arate trials where it seems inconvenient to hearjthem 
together. 


d of 
sep- 


II anna v. B rid son Mfq. Co., 62 Fed. (2d) 
147. 

Schell v. Leandcr Clark College, supra. 



Judge Sanborn in passing on this question in Schell 
Leander Clark College, supra, said (p. 20): 


i (& * * 


But there are manv reasons whv these 
facts did not warrant a dismissal of the bill!. In 
the first place, if there had been two causes of 
action stated in the bill, which could not have been 
conveniently tried together, the court should not 
have dismissed the bill, but should have ordered 
separate trials. Federal Equity Rule 26.’ ’ 


Indeed, Federal Equity Rule 26 itself provides j: 

“ * * * If it appear that any such causes of 
action cannot be conveniently disposed of to¬ 
gether, the court may order separate trials. 
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It is submitted that since there are common material 
issues involved which concern all the defendants, and 
that since the “convenient administration of justice” 
demands and justifies a joinder of the actions and 
parties and since multifariousness is not a defect of 
substance and lies in the discretion of the trial court, 
which question has been passed on by the trial court 
in the instant proceeding*, the amended bill of com¬ 
plaint should not be dismissed on the alleged ground 
that it is multifarious. 


IV. 

The Attorney General’s Predecessor, the Alien Prop¬ 
erty Custodian, was Entitled to Have From the 
Funds of the Insolvent Bank, a Dividend, no 
Greater in Percentage Than Those Paid out by the 
Comptroller of the Currency to Other Depositors. 
Therefore the Sum of Money so Received by Him 
in Excess of the Comptroller’s Dividend of Fifty 
Per Cent Should be Returned for Ratable Dis¬ 
tribution Among all the Depositors. 

The entire argument of the Attorney General is 
whollv irrelevant. This is not a suit against the At- 
torney General with respect to any money or property 
contemplated by the Trading with the Enemy Act. It 
is not brought under the provisions of Section 9 of 
that Act. It makes no claim and asserts no right with 
respect to enemy money or property. It is not a suit 
against the United States within the meaning of the 
Trading with the Enemy Act. It is, of course, a suit 
against the Attorney General, but only so because that 
officer bv virtue of an Executive Order of the President 
(No. 6694) became the successor in interest to an Alien 



Property Custodian who obtained from the receiver 
of an insolvent bank a sum of money greatly in ejxcess 
of that to which he was legally entitled. The Attorney 
General is a party defendant because as such sucdessor 
he holds under his direction and control the moneys 
heretofore so illegally obtained by his predecessor. 
These moneys were a part of the trust assets of an in¬ 
solvent bank and under the law should have bee4 held 
in trust for the benefit of all of the depositors. 

We assert no claim to that portion of the moneys ob¬ 
tained by the former Custodian by reason of the Comp¬ 
troller’s dividend to which he was legally entitled 
(50 per cent of the amount of the deposit). However, 
we do assert a legal right to every dollar the Attorney 
General’s predecessor obtained in excess ofj that 
amount. j 

It is elementary that money on deposit in a bank is 
the property of the bank. 

Central National Bank v. Commercial Mutual 
Life Insurance Co., 104 U. S. 54. 

Marine Bank v. Fulton County Bank,'2 Wall. 252. 

Thompson v. Biggs, 5 Wall. 663. 

Scammon v. Kimball, 92 U. S. 362. 

Leather Manufacturers National Bank v. Mer¬ 
chants National Bank, 128 U. S. 26. 

When the deposit was made by the Custodial the 
title thereto passed into the bank. When the bank be¬ 
came insolvent the money on deposit to the account 
of the Custodian became a part of the homogeneous 
mass of funds to be held bv the Receiver as a trust fund 

mr 

out of which all creditors were entitled to be paid. 

Merrill v. National Bank of Jacksonville, 173 

U. S. 131. 



Riddle v. First National Bank, 27 Fed. 503. 
Curran v. The State of Arkansas et aL, 15 How. 
302. 

American Bank c 0 Trust Co. v. lion., 48 Fed. 
(2d) 588. 

Hon. v. Commercial cO Savings Bank , 37 Fed. 
(2) 907. 

Rohr v. Stanton Trust <£ Savings Bank, 76 Mont. 
248. 


Consequently when the bank closed the Custodian was 
in exactly the same position as all the general deposi¬ 


tors of the bank and was entitled to receive from the 
Receiver oniv Ins ratable share of the available assets, 
and such ratable share was determinable in the exact 
proportion that his claim bore to the entire fund. In re 
United States Grocery Co., 253 Fed. 267. 

In the secondipoint of the Attorney General's brief 
it is argued that the “Administrative fund” was “a 
fund of the United States” and therefore the interest 
of the United States would be affected by a decree in 
this suit. Nothing- could be further from the fact. We 


assume that the Attornev General in using the word 
“fund” intended to employ the word in the sense of 
meaning “monev” of the United States, and therefore 
public money. The force of this argument falls when 
it is considered 1 that the public moneys of the United 
States are the revenues of the United States from all 
sources * * * paid into the Treasury. Under no 

conceivable theorv mav it be said that the “Adminis- 
trative fund” in question is or ever was a part of the 
revenues of the United States or that it was in the 
Treasury of the United States or subject to the control 
of the Secretary of the Treasury at the time when this 
cause of action arose. Neither can it be said that it 
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was an appropriation by Congress for the purpose of 
the Custodian’s office, or that the United States would 
have a reversionary interest therein in the event of the 
winding up of Alien Property affairs. 

The view of the Attorney General with respect {o the 
nature of this fund was best expressed in his brief on 
behalf of the Alien Property Custodian in the c^se of 
TT oodson v. Deutsche Gold und Silber Scheideaiista.lt 
Yonnals Boessler (decided by this court on December 
20, 1933, 62 App. D. C. 344) and which involvecj this 
Administrative fund. At page 29 of said brief the 
following appears: 

‘‘If, upon the final winding up of the Custo¬ 
dian’s office, it should appear that the aggregate 
amount deducted from each trust exceed the actual 
expenditures of his office in administering j said 
property the balance will be returned pro rata to 
the several trusts and distributed to the owners 
thereofS’ (Italics supplied) 


If this “Administrative Fund” was “money” vjhich 
under the provisions of the Trading with the Erjemy 
Act should have been deposited in the Treasury for 
investment and reinvestment pursuant to Section 12 
of that Act, then by what right or authority did the 
Custodian have the funds on deposit to his credit in 
the bank, and, further, by what right or under what au¬ 
thority did the Custodian draw his checks against |this 
fund to pay salaries and the expenses of his office J \ If 
this Administrative fund was “a fund of the Uffited 
States,” as the Attorney General argues, it could have 
only been deposited in the bank by the Secretary of the 
Treasury and subject only’ to his order and control. 
Furthermore, if the Custodian under the statute was 
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vested with the powers of a “common law trustee’’ 
with respect to this money, then the fund should have 
been on deposit in the Treasury under the control of 
the Secretarv of the Treasury. Taking either road, the 
ineluctable conclusion is that the fund was not “a fund 
of the United States” or “money of the United States” 
or ‘ ‘ public money. ’ ’ 

The attention of the court is invited to the patent in- 
consistencv between the position taken bv the Attorney 
General in the Woodson case and the one at bar. In 
the former case, when called upon to defend the Cus¬ 
todian's right to have accumulated this fund, it was ar¬ 
gued in effect that the fund ivas German money. Now 
the Attorney General defends his own possession of 
the fund by contending that it is “a fund of the United 

__ i 

States.” The mere fact that the former Custodian 
happened to have certain private moneys belonging to 
German citizens credited to his account in a bank gave 
him no greater 1 right with respect thereto, after the 
insolvency of the bank, than the German owners them¬ 
selves would have had. No public officer of the United 
States may impute to funds a public character, which 
inherently they do not possess. Private funds, even 
though thev be in the hands of an officer of the Gov- 
ernment, do not lose their character as such, and are 
not transformed into public funds or public moneys of 
the United States by reason of such possession. There 
is no interest involved in this suit that would require 
the United States or the Treasurer of the United 
States to be made parties defendant. When the bank 
became insolvent no priority or preference arose in 
favor of the Custodian, for he was entitled to none be¬ 
cause this fund was not “public money” of the United 
States deposited by the Secretary of the Treasury. In 
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i 
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the opinion of the Attorney General to the Secretary 
of the Treasury of March 4, 1926, in discussing the 
status of seized money, he said: j 

these moneys were deposited in the 
Treasury in accordance with Section 12 oi| said 
Act, it is assumed that they have not been cohered 
into the Treasury by warrant within the meaning 
of Section 305 such as to constitute them public 
moneys.” See also Rice v. United States, %1 Ct. 
CL 413. 

V. 

The Funds of the Fleet Corporation Deposited in the 
Commercial National Bank Were not Public 
Moneys, and the Fleet Corporation was nc}t En¬ 
titled to a Preferential Payment. 

The argument for the Fleet Corporation is that it 
is a governmental agency without capital, whose pntire 
operating funds are derived from the United States; 
that such funds are public moneys and were held by the 
bank at the time of its insolvency as trust funds pf the 
United States, and, therefore, the Fleet Corporation 
was entitled to a preferential payment by the Receiver. 
In support of this position the premise is laid tli^t the 
funds of the Fleet Corporation, having their origin in 
appropriations of Congress from the public furds of 
the United States, retain such character while in the 
hands of the Fleet Corporation. This argument en¬ 
tirely overlooks the governing fact that there is a fun¬ 
damental difference between appropriations of public 

monevs for the maintenance of those arms of the Gov- 
* 

ernment whose functions are wholly of a public charac¬ 
ter and an appropriation of public money for the use 
of a corporate agency of the Government, engaged in 
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a commercial enterprise. In the first instance, it be¬ 
comes merelv a liiatter of crediting to tliat arm of the 
Government, upon the books in the Treasury Depart¬ 
ment, the amount of the appropriation against which 
orders are drawn by appropriate disbursing officers. 
The moneys so appropriated, in theory as well as in 
Departmental practice, never leave the control of the 
Treasury Department. All transactions and disburse¬ 
ments are subject to the regulations of the Treasury 
Department and to the audit and supervision of the 
Comptroller General. But a different rule applies with 
respect to appropriations for the use of a Government 
proprietary corporation, such as the Fleet Corpora¬ 
tion. The money in that instance is physically turned 
over to the corporation, and under the direction of its 
appropriate officers is deposited throughout the United 
States and in Europe in various banks for the conveni¬ 
ence of the corporation in the operation of its maritime 
affairs. These deposits are drawn out by the Fleet 
Corporation at its own will and pleasure, and for its 
disbursements no accounting is required by law either 
to the Treasury Department or to the Comptroller 
General. The control of all of its financial transac¬ 
tions is exercised in accordance with commercial prac¬ 
tices bv its officers charged with such administration. 
And, as Mr. Justice Brandeis in U. S. ex rel. Skinner 
& Eddy Corporation v. McCarl, 275 U. S. 1, 8, so aptly 
said: 

“Indeed, an important if not the chief reason for 
employing these incorporated agencies was to en¬ 
able them to employ commercial methods and to 
conduct their operations with a freedom supposed 
to be inconsistent with accountability to the Trea- 
sury under its established procedure of audit and 
control over the financial transactions of the 
United States. 7 ’ 
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How are Fleet Corporation moneys to be regarded? 
Are they still moneys of the United States (public 
moneys) or do they lose their character as such when 
they pass to the corporation? We think this question 
may best be answered bv examining into the legal rela- 
tion that the United States, as the sovereign, bears to 
the Fleet Corporation 'as a proprietary corporate 
agency. Admittedly the United States owns th^ ma¬ 
jority of its stock, and its capital funds are derived 
from the Government, but as has been said repeatedlv 
by the courts with respect to this very corporation, the 
corporation is not the Government. 

In Bank of United States v. Planters Bank of 
Georgia, 9 Wheat. 904, 907, the Supreme Court said: 

“It is, we think, a sound principle, that when a 
government becomes a partner in any trading com¬ 
pany, it divests itself, so far as concerns the trans¬ 
actions of that company, of its sovereign charac¬ 
ter, and takes that of a private citizen. Instead of 
communicating to the company its privileges and 
its prerogatives, it descends to a level with those 
with whom it associates itself, and takes the Char¬ 
acter which belongs to its associates, and to the 
business which is to be transacted. Thus, many 
states of this Union who have an merest in banks, 
are not suable even in their own courts; yet :hey 
never exempt the corporation from being sued. 
The state of Georgia, by giving to the Bank the 
capacity to sue and be sued, voluntarily strips it¬ 
self of its sovereign character, so far as respects 
the transactions of the Bank, and waives all! the 
privileges of that character. As a member <^f a 
corporation, a government never exercises its sov¬ 
ereignty. It acts merely as a corporator, and ex¬ 
ercises no other power in the management of the 
affairs of the corporation, than are expressly 
given by the incorporating act. 
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“The government of the Union held shares in 
the old Bank of the United States; but the privi¬ 
leges of the government were not imparted by 
that circumstance to the Bank. The United States 
was not a party to suits brought by or against the 
Bank in the sense of the constitution. So with re¬ 
spect to the present Bank. Suits brought by or 
against it are not understood to be brought bv or 
against the United States. The government, by 
becoming a corporator, lays down its sovereignty, 
so far as respects the transactions of the corpora¬ 
tion, and exercises no power or privilege which is 
not derived from the charter.” 

In Sloan Shipyards Corporation v. United States Ship- 
piny Board Emergency Fleet Corporation, 25S U. S. 
549, 565, 570, the Supreme Court said: 

“The Shipping Act contemplated a corporation 
in which private persons might be stockholders, 
and which was to be formed like anv business cor- 
poration '* * * with capacity to sue and be 

sued. The United States took all the stock but 
that did hot affect the legal position of the com¬ 
pany. * * * 

“The fact that the corporation was formed un¬ 
der the general laws of the District of Columbia 
is persuasive, even standing alone, that it was ex¬ 
pected to contract and stand suit in its own per¬ 
son * * 

I 11 Panama Railroad Co. v. Curran, 256 Fed. 768, 772, 
a related case in principle, the railroad company was 
held liable for injuries resulting from a slippery floor. 
In deciding the case adversely to the contention of the 
company that it enjoyed sovereign immunity, the court 
pointed out that while the United States completely 
controlled the management of the company and owned 
all of its stock— 
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“* * * the fact that one owns all the; stock 

of a private corporation it does not follow tljat the 
acts of the corporation are to be treated, not as its 
acts, but as the acts of its sole stockholder.” 

In Gould Coupler Co. v. United States Shipping 
Board Emergency Fleet Corporation, 261 Fed. 716, 
718, Judge Learned Hand said: 

“Moreover, it is in general highly desirable 
that, in entering upon industrial and commercial 
ventures, the governmental agencies used should, 
whenever it can be fairly drawn from the statutes, 
be subject to the same liabilities and to tM same 
tribunals as other persons or corporations simi¬ 
larly employed. The immunity of the sovereign 
may well become a serious injustice to the citizen, 
if it can be claimed in the multitude of cases aris¬ 
ing from governmental activities * * V’ 

In United States Shipping Board Emergency Fleet 
Corporation v. Roger B. Wood, Trustee in Bankrupt¬ 
cy., 258 U. S. 549, 570, in considering the claims of the 
Fleet Corporation for priority in a bankruptcy pro¬ 
ceeding, the Supreme Court affirmed the lower court, 
saying: 

“It was asserted against the estate of the East¬ 
ern Shore Shipbuilding Corporation, in the Dis¬ 
trict Court for the Southern District of New York, 
under a contract similar to the last described, made 
by that company with the Fleet Corporation, ‘rep¬ 
resenting the United States of America’, ti con¬ 
struct six harbor tugs. The claim was presented 
by the Fleet Corporation in its own name, bit was 
put forward by it as an instrumentality of the 
government of the Ignited States. It was ctenied 
successfully by the referee, the district court, and 
the Circuit Court of Appeals, on the ground that the 
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Fleet Corporation was a distinct entity, and that, 
whatever might be the law as to a direct claim 
of the United States, the Fleet Corporation stood 
like other creditors and was not to be preferred.” 


From our examination of the books we find that all 
of the cases wherein the status of the Fleet Corpora¬ 
tion lias been discussed, the courts uniformly hold that 
the Fleet Corporation is an entity separate and apart 
from the Government, and that it may not take refuge 
under the cloak of sovereign immunity. If, then, this 
be true, the moiieys furnished to the Fleet Corporation 
by Congress for its operations must also lose their 
character as public moneys. Otherwise a strange con¬ 
dition would exist, in that the Fleet Corporation, dif¬ 
fering in no other respect from a private corporation, 
except that its stock is entirely owned by the Govern¬ 
ment, having money to venture in a commercial enter¬ 
prise and having made an unprofitable bargain, would 
be enabled to disavow its contract bv saving that it 
had no capital of its own and its money was not cor¬ 
porate money ,but was public money belonging to its 
stockholder, the United States. 

It is repugnant to the American theory of sov¬ 
ereign^ that an instrumentality of the sovereign shall 
have all the rights and advantages of a trading cor¬ 
poration, confident that no redress may be had against 
it as a matter of right, but only, if at all, as a matter 
of the favor of the sovereign. The policy of the law 
is against the extension of the immunity of the sov- 
ereign. Federal Sugar Refining Co. v. United States 
Sugar Equalization Board, Inc., 268 Fed. 575. There 
can be no such thing as a corporation half sovereign 
and half citizen. When the Government enters a pri¬ 
vate enterprise through the medium of a proprietary 
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corporation, not only does it divest itself of itsj sov¬ 
ereignty, but that divestment extends to the money it 
appropriates for the purpose of the enterprise. 

If the Fleet Corporation had the authority to de¬ 
posit the money, the bank had the corresponding right 
to accept it, and no unusual conditions are to be im¬ 
plied. The deposit having been made in the ordinary 
course of banking business, and in the absence of any 
valid special contract, it will be presumed that itjwas 
a general or “demand deposit ” within the definition of 
the regulations of the Federal Reserve Board. Tliere- 
fore, no bailment was created thereby, and the 
funds were not held by the bank as the special prop¬ 
erty of the Fleet Corporation. When the deposit was 
made it became at once the property of the bank, to be 
mingled with its other funds, and used by the bai^k in 
its ordinary business. Instead of becoming the cus- 
todian of the Fleet Corporation’s money, the bank be¬ 
came the debtor of the corporation precisely as it' did 
to any other private depositor. 

In Branch v. United States, 12 Ct. Cl. 281, 287,j 288 
(affirmed 100 U. S. 673) the Court said: 

“In short, constituting a national bank a de¬ 
positary of public money is an employment ot the 
institution for business purposes, as it is employed 
by individual depositors, and not an assumption 
of its powers and liabilities by the National Clrov- 
ernment, nor making of it as an institution, a part 
of the United States Treasury. * * * When pub¬ 
lic money is deposited with a designated deposi¬ 
tary national bank, it is not there retained in kind 
as the special property of the United States ? of 
which the bank is made the custodian, but it I be¬ 
comes at once the property of the bank, is mingled 
with its other funds, is loaned or otherwise pm- 
ployed in the ordinary business of the corppra- 
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tion, and the bank, instead of being custodian of 
public money, becomes a debtor to the United 
States precisely as it does to other depositors on 
receipt of individual deposits. * * * The Gov¬ 
ernment has the same rights and remedies against 
the bank as other creditors have.” 

We know of no provision of law, either in the or¬ 
ganic act under which the Fleet Corporation was cre¬ 
ated, or of any other statute that requires the Fleet 
Corporation to demand security of its deposits in na¬ 
tional banks or permits a depositary bank to secure the 
deposits of the Fleet Corporation. In the absence of 
such statutory authority the Fleet Corporation has no 
more right to take securitv from the bank for its de- 
posit than a private individual. 

The Fleet Corporation relies upon United States 
Shipping Board Emergency Fleet Corporation v. 
Western Union Telegraph Co 275 U. S. 415, as sus¬ 
taining its position that it is a governmental agency 
and that the moneys appropriated for its purposes by 
Congress are public moneys of the United States. Over 
four pages of its brief are devoted to quotations from 
(as Mr. Justice Brandeis has termed it) “a state¬ 
ment of the facts concerning the organization and ac¬ 
tivities of the Fleet Corporation”, which, as the Jus¬ 
tice said, were made necessary to the opinion because 
of certain erroneous arguments advanced by the Tele¬ 
graph Company, and which, in the Justice’s words, 
4 ‘do not support the claim”. A fair and intelligent 
reading of the opinion will develop the fact that the 
only question before the court in that case was whether 
the corporation was entitled to the preferential rate on 
telegraphic messages under the Post Roads Act (Title 
47, Sec. 1-3, U. S. C.). That it was so entitled was 
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found by the court, not upon the theory, however, that 
the Fleet Corporation was “an instrumentality of |the 
Government’’, but because it was a “department! of 
the United States within the meaning of the Post 
Roads Act. 7 ' That case decided no question now be¬ 
fore this court. The Post Roads Act has nothing to 
do with a deposit of money by the Fleet Corporation 
in a national bank. 

The banking laws of the United States constitute 
a complete system for the establishment and govern¬ 
ment of national banks and their obligations, their pos¬ 
session of public moneys and their duty as such to fur¬ 
nish security therefor. Cook County National Bdf.uk 
v. United States, 107 U. S. 445. These laws, in their 
field of operation, are exclusive, and in the absence 
of words either expressly modifying or repealing their 
provisions, are controlling whenever brought into con¬ 
troversy with other statutes. Daviess v. Fairbairn, 
3 How. 636; United States v. Tynen, 11 Wall. 8S. 

The Government has never considered the Fleet Cor¬ 
poration’s money deposited in national banks as “Gov¬ 
ernment deposits” or “public money” of the United 
States. In this connection the Court’s attention is in¬ 
vited to “Regulation D” of the Federal Reserve Board 
effective October 31, 1930, for the government of 
“member banks”. In subdivision (g) of Sectioh 2 
thereof it is declared that 

“(g) Government deposits. The term ‘Gov¬ 
ernment deposit’ shall mean deposits of public 
moneys by the United States in designated depos¬ 
itories.” 1 

The foot-note to this provision is as follows: 

1 “Deposits made by the United States postmas¬ 
ters of Government funds, other than postal sav- 
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ing*s deposits, received by them in their official ca¬ 
pacity, constitute ‘Government deposits’ within 
the meaning of this regulation and, when made in 
designated depositaries, are exempt from the re¬ 
serve requirements of section 19. The following 
classes of deposits, however, are not ‘Govern¬ 
ment deposits’ within such meaning and are not 
exempt from reserve requirements: 

(1) Deposits of Philippine funds made by the 
Philippine Government and carried under the 
title, ‘Treasurer of the Philippine Islands cur¬ 
rency reserve fund account.’ 

(2) Deposits of Porto Rican funds made by 
the Porto Rican Government. 

(3) Deposits of Indian funds under the control 
of the Department of the Interior. 

(4) Deposits of States, counties, or municipal¬ 
ities. 

(5) Deposits of the United States Shipping 
Board and the Emergency Fleet Corporation .” 
(Italics supplied). 

The securities delivered to the Fleet Corporation 
were not the class of securities required by the Secre¬ 
tary of the Treasury as securities for deposits of pub¬ 
lic money. (Sec. 28, Regulations of the Secretary of 
the Treasury, September 2, 1930, Circular 176, gov¬ 
erning deposits of public money, etc.) Nor were 
the moneys of the Fleet Corporation deposited in cash 
with the Treasurer of the United States as required 
by the last proviso of Sec. 4 of said Regulations. 

Neither the Fleet Corporation nor its employees are 
agents or employees of the Government. 

Onlv certain designated officers or agents of the Gov- 
eminent may become depositors of public moneys. The 
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question, therefore, to be considered under this head¬ 
ing* is whether or not a Government proprietary cor¬ 
poration is a part of the Government to the extent that 
its agents and employees are to be regarded as of¬ 
ficers of the United States. From the earliest hist dry 
of this Government the employees and agents of gov¬ 
ernmental proprietary corporations have uniformly 
been regarded by the Supreme Court as not being 
employees or agents of the Government. In Osborn 
v. Bank of United States, 9 Wheat. 738, 867, it was 
said: 

“It will not be contended, that the directors, or 
other officers of a Bank, are officers of the govern¬ 
ment. ’ ’ 

In United States v. Strang, 254 U. S. 491, 493, the 
Supreme Court said with respect to the employees of 
the Fleet Corporation: 

j 

“Notwithstanding all its stock was owned j by 
the United States it must be regarded as a sep¬ 
arate entity. Its inspectors were not appointed 
by the President, nor by any officer designated by 
Congress; they were subject to removal by the 
corporation only * * *. Generally agents of a cor¬ 
poration are not agents of the stockholders * * V’ 

It follows, therefore, that the employees and agents 
of the Fleet Corporation, not being employed by the 
President and being subject to removal by the cor¬ 
poration, are not in any sense agents, officers or Em¬ 
ployees of the United States. If, therefore, the officers, 
agents and employees of the Fleet Corporation ^re 
not employees or officers of the United States, and ac¬ 
cordingly have no power to incur liability for the 
United States, how can it be said that such officers, 
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agents and employees of such corporation fall in the 
class of those persons who may make deposits of pub¬ 
lic money. Obviously if the monevs of the Fleet Cor- 
poration are not moneys of the United States, that is, 
public moneys, and the officers and employees of the 
corporation are not officers and employees of the 
United States, the funds of the corporation are to be 
regarded as (private moneys, and the fact that they 
were deposited in the bank to the account of the cor¬ 


poration by its officers, did not change their character 


into public moneys of the United States. 


CONCLUSION. 

The order of the Supreme Court of the District of 
Columbia overruling the motions of the appellants to 
dismiss the bill of complaint should be affirmed. 


Respectfully submitted, 
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ARGUMENT. 

I. 

The Moneys Deposited by the Fleet Corporation Weire 

Private Moneys. 

This brief is filed in reply to certain inaccuracies 
and misconceptions found in the Reply Memorandum 
of the Fleet Corporation. 

An analysis of the cases dealing with the Fleet Cotr- 
noration shows that no accurate statement can be cate- 



gorically made concerning; the rights or property of 
the Fleet Corporation in a given situation until it has 
been lirst determined under what authority the corpo¬ 
ration acts in that particular case and for what pur¬ 
pose the acts were done. If this approach is followed, 
the apparent inconsistences of the numerous decisions 
dealing with the Fleet Corporation become largely 
imaginative. 

In what capacities can and has the Fleet Corpora¬ 
tion acted since its incorporation? 

The Fleet Corporation may and has acted under its 
corporate charter. 

Eichberg v. Fleet Corporation, 51 App. D. C. 
44: 56 App. 1). C . 356. 

The Fleet Corporation may and has acted as the 
delegated agent of the President or some other gov- 
ernmental agenev. It is well known that the functions 
of the Fleet Corporation have been extended by execu¬ 
tive orders beyond powers originally granted in its 
charter. 

See Executive Order of July 11, 1917. 

United States v. Bussell Wheel and Foundry 
Co ., 31 Fed. (2d.) 826. 

The Fleet Corporation’s acts, as a delegated agent 
of the President, mav cause a verv distinct and defi- 
nite change in'its status from that which it occupies 
in performing a purely corporate function. In cases 
where the Fleet Corporation acts solely as the agent 
of the President or some other governmental agency, 
in performance of an essential governmental function, 
it is, in effect, the Government itself and enjoys the 
privileges and i prerogatives of the Sovereign. But in 


cases where the Fleet Corporation acts wholly on jits 
own initiative and under its charter powers (or as a 
governmental agent) in carrying on an ordinary pri¬ 
vate or industrial business, it does not possess sover¬ 
eign rights or attributes. The courts have abundantly 
supported this proposition in their decisions. 

This Court made that verv distinction in Eichberq v. 

* s/ 

Fleet Corporation, (56 App. D. C. 356). There the Fjeet 
Corporation was sued for a breach of its contract to 
purchase certain lumber. The Fleet Corporation main¬ 
tained that it was acting solelv as the agent of the 
United States and that suit should be brought in the 
Court of Claims. The Fleet Corporation relied upon 
the decision of the Supreme Court in Russell Motor 
Car Co. v. United States (261 U. S. 514) where suit 
was brought upon a contract made by the Secretary 
of the Navy and where the court held that the Sectre- 
tarv was acting onlv as agent of the President and mat 
the contract might be cancelled under the authority of 
the Act of June 15, 1917. After considering this cise, 
Mr. Justice Van Orsdel speaking for the court on ithe 
second appeal of the Eichberg case said (p. 359): j 

“The Shipping Board, in the present casej in 
answer to plaintiff’s petition, by way of defense, 
set up the authority vested in it by the President, 
and alleged that it was acting solely as the agent 
of the United States, and not on its own behalf as 
a private corporation. To this the plaintiff jde- 
murred, and moved to strike out this defense on 
the ground that it is immaterial, irrelevant, and 
constitutes no defense to the present action. The 
motion was properly sustained, since the action 
here is against the Shipping Board, acting in the 
capacity of a private corporation. In this it dif¬ 
fers from the Russell Motor Case, where the ac¬ 
tion was clearly one against the United States, 
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since the contract was made bv the Secretary of 
the Navy, acting, not in a corporate capacity, but 
on behalf of the government, the only way in which 
he could act. * * 

Also in the first appeal in the Eichberg case the 
court laid down the same proposition. There Mr. Jus¬ 
tice Van Orsdel said (51 App. I). C. 44, 50): 

“An executive order delegating power con¬ 
ferred upon the President by the Act of Congress 
of June 15, 1017, c. 20, 40 Stat. 182, to the Ship¬ 
ping Board and the Emergency Fleet Corporation 
is set out for the purpose, as alleged, of showing 
that the Fleet Corporation was the agent of the 
United States, and that plaintiff contracted for 
tiie sale of the timber and materials in this cause 
mentioned knowing that the United States was the 
principal of the defendant, and, as such, alone li¬ 
able upon the contract. It may be suggested, how¬ 
ever, that the Fleet Corporation was authorized 
under its charter to enter into such a contract as 
the one in question and the presumption is that 
in the absence of evidence to the contrary, it was 
acting under its charter powers, and not under 
any special power given it by the President, and 
therefore it would be liable for a breach of its 
contract to the same extent as any other corpora¬ 
tion. 

We think, however, that the delegation of the 
authority conferred upon the President in no way 
affects the right of action in the case. In Haines 
v. Lone Star Shipbuilding Co., 268 Pa. 92, 110 Atl. 
788, where the court refused to quash a writ of 
foreign attachment against the Fleet Corpora¬ 
tion, it is said: 

‘The Shipping Act provided for the formation 
of a corporation, witli other minor provisions 
relative thereto, to carry out the purposes of 
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the act. There is not a single lino before us 
which has a tendency to show that the!board 
conferred on the Fleet Corporation any!of its 
many administrative or governmental (Julies; 
but when we turn to the articles of association 
of this company we find the limit of this ‘carry¬ 
ing out the purposes of the act’ to be the ‘pur¬ 
chase, construction, equipment, lease, charter, 
maintenance, and operation of merchant vessels 
in the commerce of the United States, and in 
general to do and to perform every lawful act 
and thing necessary or expedient to be dejme or 
performed for the efficient and profitable con¬ 
ducting of said business’. That the President, 
under the emergency fund provision of the Ur¬ 
gent Deficiencies Act, designated this corpora¬ 
tion to perform certain duties similar to those 
embodied in its certificate of incorporation, 
does not alter the real status of this concern, to 
wit, that it was an arm of the Shipping Board, 
functioning as a great industrial business cor¬ 
poration, with power to enact by-laws, vote its 
stock, deposit its money and securities, and de¬ 
clare dividends from the surplus and profits.’ ” 
(Italics supplied) 

Again in Hudson v. Davis, (53 App. D. C. 285, 28b) 
we find: 

“Nor are the cases holding that the Shipping 
Board is subject to suit in point. Eichberg v. 
United States Shipping Board Emergency Fleet 
Corporation, 51 App. D. C. 44, 50, 273 Fed. 886; 
Sloan Shipyards Corporation v. United States 
Shipping Board Emergency Fleet Corporation, 
258 U. S. 549, 42 Sup. Ct. 386, 66 L. Ed. 762. In 
these cases it was held that the Shipping Acf con¬ 
templated the creation of a corporation undejr the 
laws of the District of Columbia, which r 
in the organization of the Fleet Corporati 


esulted 
on. It 
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was formed, like any business corporation, with 
capacity to sue and be sued; hence it has no an¬ 
alogy to the present case, where it is sought to 
maintain an action against a mere agent of the 
United States.” 


The cases cited in the Reply Memorandum of the 
Fleet Corporation are in no way inconsistent with this 
thesis. Indeed, on examination of those cases it is at 
once apparent that they are not pertinent in the in¬ 
stant case. The cases cited in the Memorandum are 
either cases where the Corporation was acting as the 
delegated agent of the President or some other gov¬ 
ernmental agency, or was performing in its corporate 
capacity an essential public function. In such cases 
it was correctly held that the Corporation was entitled 
to the same consideration as anv other governmental 
department. The case of United States v. It asset! 
Wheel cO Foundry Co. (31 Fed. (2d) 826) cited at page 
3 of the Fleet Corporation Reply Memorandum falls 
in this category. Judge Hicks in his opinion in that 
case bears out our conclusion, saying: 


‘‘However, the Fleet Corporation had other and 
further powers than those of a mere private cor¬ 
poration of the District of Columbia, the jurisdic¬ 
tion under which it was organized. The Presi¬ 
dent, by virtue of the Urgency Deficiencies Ap¬ 
propriation Act of June 15, 1917 (40 Stat. at Large 
182) from time to time delegated to the Fleet Cor¬ 
poration certain powers and authority vested in 
him by said act. * * * 

“ * ‘ * In the instant case, the District Judge 
held upon 1 a motion for a directed verdict by both 
parties that the Fleet Corporation was an agent 
of the United States and this inference or deduc¬ 
tion must stand if supported by substantial evi¬ 
dence. * * * 
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“Pretermitting other evidential facts fouijd in 
the record, the outstanding and all sufficient! fea¬ 
ture is that the money sued for is part of a |vast 
public found belonging to plaintiff and appropri¬ 
ated by law out of the Treasury to plaintiff’s ship¬ 
building program, and authorized by law to be 
expended by the Fleet Corporation as the dele¬ 
gated agency of the President. Emergency Slffp- 
ping Fund Provision of Urgency Deficiencies Ap¬ 
propriation Act of June 15, *1917, 40 Staff at 
Large 182, 183.” j 

That case is authority for the proposition that \\)here 
the Fleet Corporation is the delegated agent of the 
President in performing a necessary governmental 
function, the United States Government mav sui for 
the repayment of money paid out by mistake. That 
it not the issue before this Court. 

Another excellent illustration of the application of 
this doctrine is to be found in the case of Fleet Cor¬ 
poration v. Harwood, (28i U. S. 519), cited at )>age 
2 of appellant’s Reply Memorandum. There the cfourt 
1 joints out that where the Fleet Corporation makes an 
ordinary private contract for the purchase of ma¬ 
terials, even though it be an agent of the Government, 
its actions in such cases are, nevertheless, so predom¬ 
inantly non-governmental in character as to subject 
it to the same general rules of law as are applied to 
any other industrial corporation. There the Fleet 
Corporation was acting under its corporate cliajrter, 
executing a common private business transaction. 

If our position be not a sound and tenable one, how 
can it be that the Fleet Corporation may be sued with¬ 
out first obtaining consent from the United States Gov¬ 
ernment (Eichberg v. Fleet Corporation, supra; lAnd- 
gren v. Fleet Corporation, (55 Fed. (2d) 117); Pope 
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v. Fleet Corporation, 269 Fed. 319); how can it be sued 
in the state or federal district courts? (Fleet Cor¬ 
poration v. Sherman and Ellis, 208 Ala. S3; Haines v. 
Shipbuilding Co., 268 Pa. 92; Furanee Co. v. Fleet Cor¬ 
poration, 291 Fed. 23, writ of error dismissed 268 U. S. 
707); why hasn’t the Court of Claims exclusive juris¬ 
diction of all claims against the Fleet Corporation? 
(Sloan Shipyards Co. v. Fleet Corporation, 258 U. S. 
549); why is it that the Fleet Corporation may sue 
in its own name, and it is not necessary to sue through 
the Attorney General’s office? (Sloan Shipyards Co. v. 
Fleet Corporation, supra) ; how is it that the Fleet 
Corporation does not enjoy the priority of the United 
States in bankruptcy proceedings ? (Skinner £ Eddy 
Co. v. McCarl,i2lQ U. S. 1; In re Eastern Shore Cor¬ 
poration, 274 Fed. 893, affirmed 258 U. S. 549); how 
is it that the fleet Corporation is subject to the Stat¬ 
ute of Limitations? (United States v. Brown, 247 N. Y. 
211, cited at page 1 of appellant’s Reply Memoran¬ 
dum) ; how is it that assignments of choses in action 
against the Fleet Corporation are not forbidden? (Nel¬ 
son Co. v. United States, 11 Fed. (2d) 906); how is it 
that the funds and expenditures of the Fleet Corpora¬ 
tion are not subject to the audit and control of the 
General Accounting Office ? (Skinner £ Eddy Co. v. Mc- 
Carl, supra) ; why is not the United States the real 
party in interest and thus an indispensable party in 
suits involving mortgages in the name of the Fleet 
Corporation? (Chase National Bank v. Fleet Corpora¬ 
tion, 294 Fed. 641); why is the Fleet Corporation sub¬ 
ject to all of tli0 laws of the state in which it does busi¬ 


ness? (Sullivan y. Fleet Corporation, 76 Pa. Sup. Court 
30); and why is it that the Fleet Corporation, as agent, 
is bound on its contracts, and not the principal, the 



United States Government (Fleet Corporation v.| Har¬ 
wood, supra) ? 

It is submitted that any thorough and comprehen¬ 
sive study of the applicable cases inescapably leads to 
the conclusion that where the Fleet Corporation car¬ 
ries on a regular private business it is only entitled to 
the rights and privileges of such a business. 

The bill of complaint shows that the activities of 
the Fleet Corporation here in question were undir its 
corporate charter in performance of ordinary private 
business functions. The bill alleges (par. 29, R. 10): 


i i 


* *■ * 


that the monevs of the United States 
Shipping Board Merchant Marine Fleet Corpora¬ 
tion was not 1 public money’ of the United States, 
but was private money acquired by that corpora¬ 
tion in the course of its corporate business; that 
the sums so on deposit in the bank on March 6, 
1933, was a special account maintained by said 
corporation as a petty cash account, out of which 
certain current expenses of the said corporation 
were paid: that no moneys appropriated by the 
Congress of the United States for the us^ or 
maintenance of the United States Shipping Bedard 
or any of its activities were ever deposited in! the 
said bank in this particular fund; * * *” 

It is clear that when the Fleet Corporation took 
these moneys obtained from the operation of its cor¬ 
porate business to the Commercial National Bank, it 
only entered into a contractual relationship of debtor 
and creditor with the Commercial National Bs.nk. 
This it did under its corporate charter and for Cor¬ 
porate purposes, i. e. f to pay off its current expenses. 
It simply entered into a contract with the Commercial 
National Bank for certain banking services. The Su¬ 
preme Court specifically held in the Harwood c^se, 
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supra, as has been held times without number by the 
courts, that the Fleet Corporation under such circum¬ 
stances is not entitled to sovereign privileges. 

Counsel for the Fleet Corporation state at page 4 
of their Reply Memorandum that we are mistaken in 
saying that tilt? expenditures of the Fleet Corporation 
do not pass through the General Accounting Office or 
are subject to audit by that office. In support of their 
contention they cite two statutes, one passed in 1919 
and the other in 1922. The utter fallacy of this posi¬ 
tion is definitelv refuted bv Mr. Justice Brandeis in 

*- • 

Skinner & Eddy Company v. McCarL supra (1927), 
where in dealing specifically with these statutes he 
said (p. 7): 


“At no time, during the war, or since its close, 
have the financial transactions of the Fleet Cor¬ 
poration passed through the hands of the general 
accounting officers of the government, or been 
passed upon, as accounts of the United States, 
either by the Comptroller of the Treasury or the 
Comptroller General. The accounts of the Fleet 
Corporation, like those of each of the other cor¬ 
porations named, and like those of the Director 
General of Railroads during federal control, have 
been audited, and the control over their financial 
transactions has been exercised, in accordance 
with commercial practice, by the board or the 
officer charged with the responsibilties of adminis¬ 
tration. Indeed, an important if not the chief 
reason for employing these incorporated agen¬ 
cies was to enable them to employ commercial 
methods 1 and to conduct their operations with a 
freedom supposed to be inconsistent with account¬ 
ability to the Treasury under its established pro¬ 
cedure of audit and control over the financial 
transactions of the United States. It is true that 
a kind of audit of the Fleet Corporation’s trans- 
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actions was later made by the general accounting 
officers pursuant to special legislation, saiji to 
have been enacted at the request of the Shipping 
Board.’ ’ 

As a foot-note, Mr. Justice Brandeis adds (foot-note 
9, page 8) 

“The Appropriation Act of July 1, 1918, chap. 
113, 40 Stat. at L. 634, 651, directed the Secretary 
of the Treasury ‘to cause an audit to be made 
of the financial transactions of the Ui 
States Shipping Board Emergency Fleet 
poration, under such rules and regulatj 
as he shall prescribe’; the Appropriation 
of March 20, 1922, chap. 104, 42 Stat. 

L. 437, 444, directed the Comptroller General 


ited 

Cor¬ 

iolis 

Act 

at 


to make such audit, commencing July 1, 1921 


m 
ship 


accordance with the usual methods of steams 
or corporation accounting and under such rules 
and regulations as he shall prescribe.’ Tjiese 
special audits were of a nature to afford som^ in¬ 
formation concerning past transactions. But the 
acts did not vest control over expenditures either 
in the Secretary of the Treasury or in the Gen¬ 
eral Accounting Officer making the audit; and none 
was asserted. * * * ” (Italics ours) 

II. 

Assuming the Moneys Deposited by the Fleet Corpo¬ 
ration to Have Been Public Money, They Are jNot 
Entitled to a Preference. 

Counsel for the Fleet Corporation, and the Allien 
Property Custodian as well, have predicated their mo¬ 
tion to dismiss the bill almost solelv on the grdund 
that these funds were public money and that, there¬ 
fore, the pledges of security therefor were valid. This 
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is not sound. Even if it be assumed that these funds 
were public moneys, we submit that the payment of 
these moneys in preference to other funds was wrong¬ 
ful. 

There is no inherent difference between public 
moneys and private moneys. This is conclusively borne 
out by the decision of the Supreme Court in Cool: 
County National Bank v. UniterJ States (107 IT. S. 445) 
where the court refused to give preference to certain 
postal funds on the insolvency of the bank in which 
they were deposited. It follows that in the absence 
of express statutory authorization, a pledge of se¬ 
curity for public funds is just as illegal as in the case 
of private funds. If a pledge of security for public 
money is to be justified, some statutory sanction must 

be found. The onlv statute on which tlie Fleet Cor- 

•> 

poration and the Alien Property Custodian rely and, 
indeed, the only one on which they could rely, is Sec¬ 
tion 90 of Title 12 of U. S. C. A. If the Fleet Corpora¬ 
tion and the Alien Property Custodian do not show 
compliance with this statute, their pledges must fall. 

Do the Fleet Corporation and the Alien Property 
Custodian bring themselves within the terms of this 
statute? They do not. Section 90 provides: 

“All national banking associations, designated 
for that purpose by the Secretary of the Treasury, 
shall be depositaries of public money, under such 
regulations as may be prescribed by the Secre¬ 
tary; and 1 they may also be employed as financial 
agents of 'the Government; and they shall perform 
all such reasonable duties, as depositaries of pub¬ 
lic money and financial agents of the Government, 
as mav be required of them. The Secretarv of the 
Treasury shall require the associations thus 
designated to give satisfactory security, by the de- 
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posit of United States bonds and otherwise, for 
the safekeeping and prompt payment of the public 
money deposited with them, and for the faithijul 
performance of their duties as financial agents 
of the Government: * * *” 

It is clear from this statute that only the Secretary 
of the Treasury may designate a bank as an authorized 
depositary of public money, and only the Secretary 
may require such bank to give security. The statute 
also gives the Secretary sole and absolute discretion 
in determining the amount of securitv to be given. No 
one else is authorized to demand such security. The 
banks are neither expressly nor impliedly empowered 
to give security to any other officer or agency than 
the Secretary of the Treasure and onlv in such sums 

•/ + V 

and of such character as he may require. Nothing }n 
this statute, nor in any other statute, gives the Fle^t 
Corporation or the Alien Property Custodian the right 
to demand such security, or the power to fix tlje 
amount of such security, or authorizes the bank to give 
such security. Compliance with the terms of this 
statute is not a matter of form, but unquestionably 
one of substance. It is the statute that creates the 
right,—and only by compliance with the statute eah 
the right be said to exist. 

Counsel for the Fleet Corporation recognizing th 
compelling force and unquestionable soundness o|f 
these conclusions fall back on the doctrine of trus¬ 
tee ex maleficio. They argue that the Commercial Na¬ 
tional Bank became trustee ex maleficio if the pledge^ 
given were unauthorized. This is not correct. In ar¬ 
riving at their strange conclusion counsel for the Fleet 
Corporation assume that Section 90 requires that a 
pledge of adequate security must be given for each 


i 



14 


and every deposit of public money. Section 90 makes 
no such requirement. No provision of Section 90 re¬ 
quires any pledge to be given to the Secretary of the 
Treasury at any particular time. There is nothing 
whatever in Section 90 that indicates that if a pledge 
is given to the Secretarv of the Treasure that the mere 
fact that it may not be sufficient to cover deposits made 
subsequently in that designated depositary, that those 
subsequent deposits are illegal and, therefore, create 
a trust ex maleficio. Nothing can be found either in 
the terms or spirit of Section 90 which would render 
illegal the deposit of public, money in a designated 
depositary, even though no security be given for that 
particular deposit. Counsel for the Fleet Corporation 
confuse our problem with one where public moneys 
are deposited in a bank which is not an authorized 
depositary of the United States. In the present case 
the Commercial National Bank was a dulv designated 
depositary for public funds. Thus, assuming but not 
admitting, that these were public funds, we have here 
no question of illegal deposit of public funds, but 
rather one of a lawful deposit of public funds for 
which inadequate or no security was given. That is 
the very question that was before the court in Cook 
County National Bank v. United States, supra. There 
the court refused to give the public funds priority 
either by way of constructive trust or otherwise. 

The Fleet Corporation has cited only one case for 
their contention. That case is Alien v. United States 
285 Fed. GTS, cited at page 6 of the Reply Memorandum 
and at page 34 of their original brief. The case is 
wholly inapplicable here. That was a case of a de¬ 
posit of public money in an unauthorized depositary 
of the United'States. There the governmental official 
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was not authorized to make the deposit, nor was the 
bank empowered to receive it. Here the bank was an 
authorized depositary and was empowered to receive 
public money for deposit. 

Nor is this question properly before this Court on a 
motion to dismiss. Assuming* these funds were illeg¬ 
ally deposited in the Commercial National Bank,I or 
assuming* that it is unnecessary for the Fleet Corpora¬ 
tion to trace its funds as asserted by appellants, tl|ese 
are matters of defense as to which proof must be pro¬ 
duced at a trial on the merits. If a trust ex malej\cio 
is to be created, the burden is on the defendant to prbve 
the facts which would create such a trust. 

III. 

It should be pointed out that Moss v. Goodhart, (j209 
Fed. 103) so strongly relied upon by the appellant^ to 
show that the plaintiff was compelled to make demand 
upon the Commercial National Bank prior to bringing 
suit, was not a case brought by a creditor. Moss was a 
stockholder only, whose rights, of course, were derived 
through the corporation. 

In the Goodhart case plaintiff brought a suit on be¬ 
half of himself and of other stockholders and alleged 
that it was also on behalf of creditors. However, he 
was not a creditor. In the instant case suit is brought 
bv a creditor on behalf of himself and other creditors, 
not by a stockholder on behalf of creditors. The dif¬ 
ference between the rights of a creditor of a corpora¬ 
tion and those of a stockholder to sue are so funda¬ 
mental and elementary as to require no citation of 4u- 
thoritv. The rights of a creditor to sue on his own 
behalf and on behalf of other creditors is likewise 
whollv different from that of a stockholder. A stock- 
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holder is not a creditor of a corporation and may not 
bring suit until lie has first made demand on the cor¬ 
poration to bring the action, or show extenuating cir¬ 
cumstances for his failure to do so. 

In re Eureka Anthracite Coal Company, (197 Fed. 
216). 

The appellant’s contention that the present plaintiff 
must first show' demand on the Commercial Bank be¬ 
fore this action may be maintained is little short of 
preposterous when it is realized that his rights arose 
against, not through, the bank which had participated 
in the trespass against those rights. 

Respectfully submitted, 

Chas. A. Douglas, 

Hugh H. Obear, 

Philip H. Marcum, 
i Attorneys for Appellee. 

Thomas E. Rhodes, pro se. 

R. H. McNeill, 

Richard L. Merrick, 

Douglas, Obear, Morgan & Campbell, 

Of Counsel. 
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Leslie C. Garnett, 

United States Attorney. 
Harry LeRoy Jones, 
Attorney, Department of Justice. 
Edward First, 

Attorney, Department of Justice. 
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In the United States Court of Appeals 
for the District of Columbia 

No. 6414. Special Appeal 

J. F. T. O’Connor, Comptroller of the Currency 
of the United States, et al., appellants 

v. 

Thomas E. Rhodes, appellee 

BRIEF OF HOMER S. CUMMINGS, AS ATTORNEY GENERAL 
OF THE UNITED STATES, IN SUPPORT OF HIS MOTION 
FOR A REARGUMENT 

The brief of the appellee, Thomas E. Rhodes, was 
received by counsel for the present appellant only a 
few days before this cause was first reached for 
argument on the May Calendar of this Court. 
Time did not permit the filing of a reply brief prior 
to the argument. At the opening of the argument 
on Mav 14th the Court stated that it would allow 

%j 

the full time permitted by Rule 8 to each of the 
Government appellants. Accordingly, the attor¬ 
ney for the present appellant used only one-hal f of 
his allotted time in making a fair opening and made 
no attempt in his argument to answer any of the 

points made in Part 4 of the appellee’s brief, think- 
% 

ing to reserve his reply for the closing argument. 
It will be remembered that during the argument of 

(3) 


4 


the attorney for the present appellant, Colonel 
Wade Cooper, the former president of the appel¬ 
lant bank, was seized with an attack of illness in the 
eonrtroom which created considerable confusion; 
and possibly due to that or to the number of counsel 
engaged in the case, the Court announced that no 
closing arguments would be heard. 

The present appellant therefore most urgently 
requests that a rehearing be granted that he may 
be permitted to present orally to the Court his re¬ 
ply to the argument of the appellee and his reasons 
why the opinion of this Court should be modified 
and its decision as to the present appellant set 
aside. 

POINT I 

The argument of the appellee is completely beside the 
point and he does not cite a single case to sustain his 
proposition that the Supreme Court has jurisdiction of 
a suit by one not a claimant under the Trading with 
the Enemy Act against the Attorney General in his offi¬ 
cial capacity as successor to the Alien Property Cus¬ 
todian to recover moneys which have never been in 
his possession and which are in the Treasury of the 
United States 

The appellee frankly admits (brief, p. 30) that 
this is not a suit authorized by the Trading with 
the Enemy Act, yet he does not explain the incon¬ 
sistency of suing the Attorney General only in his 
official capacity as successor in interest to the Alien 
Property Custodian. No relief whatsoever is 
asked against the Attorney General personally, and 


it is evident from every paragraph of the peti¬ 
tion that a decree against the Attorney Generkl is 
sought only against him as successor in interest to 
the Alien Property Custodian. At the outset there¬ 
fore. it is apparent that the Supreme Court hajs no 
jurisdiction of this suit on the fiction that it is a 
personal action by reason of a threatened illegal 
or unconstitutional act by a Government officer 

which a citizen seeks to restrain or avoid. 

. 

The appellee asserts no claim to that portion of 
the moneys received by the former Custodiap in 
excess of 50% of the amount of the deposit. How¬ 
ever, it is stated that the appellee does assert “a 
legal right to every dollar the Attorney GeneifaPs 
predecessor obtained in excess of that amofint” 
(brief, p. 31). The appellee is apparently attempt- 
ing to show' a right in rem to specific moneys Sup¬ 
posedly under the control of the Attorney General. 
He then argues that when the deposit w'as madb in 
the bank a debtor or creditor relationship was cre¬ 
ated and the account of the Custodian becanje a 
part of the homogeneous mass of funds to be held 
by the receiver as a trust fund. He loses sight en¬ 
tirely of the more important fact that w r hen j the 
Custodian received payment from the receive! of 
100% of the amount of his claim those moiieys 
became a part of the homogeneous mass of funds 
to be held by the “ Treasurer as the fund for pay¬ 
ment of the administrative expenses of the office of 
the Alien Property Custodian. Accordingly pei- 


u 
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ther the bank nor the appellee can assert a right 
to any specific funds but can only urge a general 
claim as on a contract implied in law; however, it 
is well to note that if the appellee is asserting a 
claim in rent the Supreme Court has no jurisdic¬ 
tion whatsoever to render a decree against the At¬ 
torney General because the res is held by the Treas¬ 
urer of the United States, an indispensable party in 

anv such action. 

* 

The whole structure of the Trading with the Ene¬ 
my Act contemplates that no action shall be brought 
for the recovery of money or property except 
against the party who holds it. That may be either 
the Alien Property Custodian, and now the Attor¬ 
ney General, or the Treasurer, or both. § 9 (a) of 
the Act provides that the remedy of all claimants 
to money or property under administration shall be 
by suit in equity “to which suit the Alien Property 
Custodian or the Treasurer of the United States, as 
the case may be, shall be made a party defendant.” 
(Appellant’s brief, appendix p. 40.) 

There is only one exception to the rule that the 
Treasurer must be joined as a party in suits touch¬ 
ing moneys under administration. That exception 
arises from $ 30 of the Trading with the Enemv Act 
relating to attachment or garnishment of funds or 
property held under administration. It provides 
in part: 

* * * but any writ of attachment or 

garnishment issuing in any such suit, or for 
the enforcement of any judgment or decree, 
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shall be served only upon the Alien Property 
Custodian, who shall for the purposes of t\his 
section be considered as holding credits in 
favor of the person entitled to such return 
to the extent of the value of the money or 
other property so returnable. Nothing in 
this section shall be construed as authorizing 
the taking of actual possession, by any officer 
of any court, of any money or other property 
held by the Alien Property Custodian or by 
the Treasurer of the United States. (0ct. 
6,1917, c. 106, § 30; Mar. 10,1928, c. 167, § fL5, 
45 Stat, 275.) (U. S. C., Tit. 50, p. 311.) 

In this connection it should be noted that the last 
paragraph of <$ 12 provides for the delivery by the 
Treasurer of the United States, upon the order of 
the President or of any court under § 9, of such 
property as he might have in his possession. It is 
clear that in a suit for moneys the Attorney General 
is not even a necessary party but the Treasurer of 
the United States is an indispensable party. 

It is immaterial that the Attorney General’s 
predecessor in office as Custodian was entitled to 
receive from the receiver only his ratable share of 
the available assets. If this case arose on a claim 
made by the Attorney General against the receiver 
for payment of 100% of his claim pursuant to 
illegal priority, there would be some point to tjie 
appellee’s argument. However, the United States 
is not proceeding against private parties in a court 
of equity, but a private party is proceeding agaipst 
the United States and has not brought himself with- 

1678—35 - 2 
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in the exception of the lack of consent to be sued 
for an amount in excess of $10,000. It is immate¬ 
rial how the Alien Property Administrative Fund, 
held bv the Treasurer, was increased by the amount 
of funds received from the receiver. The only 
point is that the Treasurer has in his possession 
such cash as may be said to represent the Adminis¬ 
trative Fund, and his possession cannot be dis¬ 
turbed without the consent of the United States. 

The appellee mistakes entirely the Attorney General’s 
designation of the administrative fund as a “ fund of 
the United States ” (p. 32) 

The appellee assumes that the Attorney General 
uses the term “a fund of the United States” in the 
sense of “public money.” Nothing could be far¬ 
ther from the Attorney General’s intention. It is 
immaterial whether the Administrative Fund in 
question is or is not public money within the tech¬ 
nical meaning of R. S. 5153, R. S. 305, or otherwise. 
The Attornev General uses that term to convey the 
idea that the United States has a property right in 
the Administrative Fund and that that property 
right comprises the absolute legal and equitable in¬ 
terest in it. Nothing could be more irrelevant than 
a quibble over whether the moneys in question con¬ 
stitute public moneys within the meaning of the 
two sections of the Revised Statutes cited by the ap¬ 
pellee. It is horn book law that a suit for the re¬ 
covery of property of the United States or touching 
the custody or control of property in which the: 



United States has an interest, be that interest lbgal, 
equitable, merely possessory or otherwise, is a j suit 
against the United States. It is in that sense |only 
that the Attorney General has phrased his argu¬ 
ment (see appellants’ brief, pp. 17 to 22, inclusive). 

The appellee professes to see an inconsistency in 
the Government’s position as presented to this 
Court in Woodson v. Deutsche Gold und S\lber 
Scheideanstalt, 62 App. D. C. 344, and its position 
in the present case (brief, p. 33). It is believed that 
the Court has been insufficientlv advised to upder- 
stand the reasons for the Government's suppbsed 
inconsistency. During the period between the argu¬ 
ment in this Court and the argument in the Su¬ 
preme Court in the Woodson case, the Congress 
enacted the Independent Offices Appropriations! Act 
for 1935 (March 28, 1934), which provided that no 
claim should be filed nor any suit instituted j nor 
maintained against the Alien Property Custodian 
or the Treasurer of the United States or the United 
States by any person who was an enemy or an ally 
of any enemy for the recovery of any deduction 
which was made to build up the Administrative 
Fund in question (appellants’ brief, pp. IB-^O). 
This Act cut off: any shadow of an expectancy wljiich 
former enemies may have entertained in the fund 
in question. It is quite true that at the time that 
case was argued before this Court it was not an 
improper assumption that the balance, after the 
final winding up of the Custodian’s office, would be 
returned “pro rata to the several trusts and ftis- 


10 


tributed to the owners thereof.” But, what is of 
greater importance, the appellee failed to bring to 
the attention of the Court, the provisions of Public 
Resolution 53 of the 73d Congress (48 Stat. 1267), 
approved by the President on June 27, 1934. This 
Act provides in part as follows: 

“ Resolved by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That so 
long as Germany is in arrears in anv pav- 
ments of principal or interest, including 
interest at the rate of 5 per centum per 
annum on principal installments not paid 
when due, under the debt-funding agree¬ 
ment between Germany and the United 

%> 

States, dated June 23, 1930, with respect to 

Germany’s obligations remaining on ac- 

count of awards, including interest thereon, 

entered and to be entered bv the Mixed 

%> 

Claims Commission, United States and Ger¬ 
many, all payments, conveyances, transfers, 
or deliveries of money or property or the 
income, issues, profits, and/or avails thereof 
authorized or directed to be made under the 
Trading with the Enemy Act, as amended, 
or the Settlement of War Claims Act of 
1928, as amended, whether or not a judg¬ 
ment or decree has been entered with respect 
thereto, shall be postponed and the money 
or property, or the income, issues, profits, 
and/or avails thereof reserved: * * V’ 

Having in mind the present tenor of international 
relations and the status of international public and 
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private obligations, it would probably be j an 
equally good assumption that the balance, if any, 
of the Administrative Fund will be covered into 

i 

the general fund of the Treasury as ‘ ‘Midcel- 
laneous Receipts” to reimburse the Government 
for appropriations made by the Congress prior to 
the time the office of the Custodian was placed 
upon a self-sustaining basis, or will be made avail¬ 
able for call by the Secretary of the Treasure for 
deposit in the German Special Deposit Account 


established by § 4 of the Settlement of War Claims 
Act of 1928 (45 Stat. 260). | 

But any assumption as to the future disposition 
of any balance in this fund is purely conjectural. 
It rests at the entire disposition of the Congress— 
a fact which within itself should demonstrate that 
the United States has not only an interest but all 
interest in the fund in question. 

In the final report of the Alien Property Custo¬ 
dian, transmitted to the Congress bv the President 

on March 12,1935, Mr. Woodson stated: 

7 / 


“ * * * the $4,037,278.77 accumulated 

surplus in the administrative fund * * * 

is not only available to defray the expenses 
of further administration of alien property 
in the hands of the Attorney General, bi^t it 
may be used by Congress, if it shall so desire, 
to substantially reimburse the United States 
for the total of $4,183,935.83 which was jap- 
propriated by Congress between October 
1917 and November 1927 for the administra- 
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tion of sequestrated property.” (House 
Doe. 135, 74th Cong., 1st Sess.) 

The appellee asks by what right or authority the 
Custodian made the deposit in the Commercial Na¬ 
tional Bank. Furthermore, the appellee argues 
(brief, p. 33) if the Custodian, under the statute was 
vested with powers of a common law trustee, then 
the fund should have been on deposit in the Treas¬ 
ury. It may be assumed arguendo that he had no 
right or authority to make the deposit, and that 
it should have been kept in the Treasury; but, 
again. his lack of authority is now immaterial, 
for the moneys received from the receiver have 
gone into the Treasury and the lack of authority 
on the part of the Custodian who originally made 
the deposit cannot enlarge by one iota the jurisdic¬ 
tion of the Supreme Court to entertain an action 
which is substantially against the United States. 
In this connection, and possibly bearing upon the 
supposed control of the Attorney General over the 
Administrative Fund, the appellee fails to bring to 
the attention of the Court that the powers of the 
Custodian as u common law trustee” do not extend 
to moneys but cover only real and personal prop¬ 
erty other than monevs. $ 12 of the Act provides: 

u The Alien Property Custodian shall be 
vested with all the powers of a common law 
trustee in respect of all property, other than 
money * * 

(See Farmers Loan & Trust Company v. Hicks, 
9 Fed. (2d) 844). 
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Finally the appellee, in a last attempt to estab¬ 
lish, by an apparent inconsistency of attitude: on 
the part of the Government, a claim against the 
present appellant, quotes a fragment from an opin¬ 
ion of the Attorney General to the Secretary of the 
Treasury of March 4, 1926 (brief, p. 35). fThe 
complete text of the opinion in question is appended 
to this brief as Exhibit A. That opinion has no 
bearing upon the status of the Administrative Flund 
and concerns only certain moneys received by the 
Alien Property Custodian after July 2, 1921, the 
effective date of the Knox-Porter Peace Resolution, 
and hence not subject to seizure or demand under 
the Trading with the Enemy Act. The only ques¬ 
tion discussed was whether the moneys were piiblic 
moneys which would prevent their being paid f>ack 
without an appropriation by Congress. 

The utter void in the appellee’s brief upon that 

which this appellant regards as the only poiijt in 

this case, namely, the jurisdiction of the Supreme 

Court of the District of Columbia to entertaih an 

action against monevs held in the Treasury of the 

United States, is of impelling significance, j No 

attempt whatsoever is made to distinguish or avoid 

the effect of the rules established bv the cases cited 

*> 

in Points 1 and 2 of the appellants’ brief. 

The appellee does not refer the court to a single 
case in which any action has been sustained against 
the Alien Property Custodian other than in accord¬ 
ance with the provisions of the Trading with) the 
Enemy Act as amended; nor does he cite a single 
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decision sustaining his contention that suit may be 
sustained against a Government officer in his official 
capacity, for the recovery of the moneys not in his 
possession, but held in the United States Treasury. 

POINT II 

The Supreme Court does not have jurisdiction of the 
appellee’s suit because a decree is sought interfering 
with the processes of government and for the recovery 
of moneys held in the Treasury of the United States 
not in the possession of the Attorney General, the suit 
being accordingly one against the United States which 
cannot be joined as a party defendant 

A. The legality of the preference is immaterial 

The Court’s opinion as to the present appellant 
first discusses the question of the legality of the 
pledge of assets by the bank to secure the deposit 
by the Alien Property Custodian. The Court con¬ 
cludes (Op. p. 7) that the pledge of securities to the 
Custodian was invalid. As set forth above, the 
Attornev General believes that the Court is not 
called upon in the present appeal to determine the 
legality or illegality of the pledge of securities by 
the bank to the former Custodian. If this suit were 
properly brought in the Court of Claims, the only 
forum which has jurisdiction of claims against the 
United States in excess of $10,000, the legality or 
illegality of the pledge might be material. But the 
illegality of the pledge would probably militate 
against the claim of the appellee. For it is funda¬ 
mental that the United States cannot be sued in an 
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action on an implied contract unless the contract! 
arises by implication of fact and not of law. In 

i 

United States v. Minnesota Mutual Investment Co\ 
(1926), 271 U. S. 212, the Supreme Court states: | 

But the Solicitor General argues that| 
even if the United States had no right tcj> 
collect the interest from the Bank, no caus^ 
of action was created in favor of the Investj- 
ment Company against the United Stated 
for this illegal collection; that there was no 
contract of the Government, express or im¬ 
plied, by reason of that collection to pay it 
to the Investment Company; and that with¬ 
out this no recovery can be had. This seenis 
to us to be sound reasoning. An implied con¬ 
tract, in order to give the Court of Claims 
or a district court under the Tucker A<jit 
jurisdiction to give judgment against the 
Government, must be one implied in fact 
and not one based merely on equitable con¬ 
siderations and implied in law. Merritt v. 
United States, 267 U. S. 338, 340, 341; Tern- 
pel v. United States, 248 U. S. 121; Sutton v. 
United States, 256 575, 581. 

B. The Attorney General does not have possession of the Adminis¬ 
trative Fund, and has no control over it except for the limiied 
purpose of paying the overhead expenses of the Alien Property 
Bureau 

j 

In considering whether the suit against the At¬ 
torney General in his capacity as Alien Property 
Custodian is in effect a suit against the United 
States, the Court states that the “bill further {al¬ 
leges that the Attorney General has received ^nd 

1678—35-3 
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controls the money so illegally obtained by his pred¬ 
ecessor” (Op 1 , p. 7) but such allegations are conclu¬ 
sions of law which should not be accepted at their 
face value when the Court may take judicial notice 
of evidence to the contrary. A motion to dismiss 
does not admit conclusions of law stated in the bill. 
See Norte v. United States, 294 U. S. 317. 

It is contrary to fact that the money received 
from the Receiver of the Bank, or any part of the 
Administrative Fund is now or ever has been in the 
physical possession of the Attorney General, and 
it is under his control only insofar as he may re¬ 
quest the Secretarv of the Treasure and the Treas- 
urer to place limited amounts of it at his disposition 
from time to time in order to permit him to check 
against it to pay the overhead ex poises of the ad¬ 
ministration of alien property. The appellee can 
cite no statutory authority which would permit the 
Attorney General to cheek against the fund in ques¬ 
tion for any other purpose. There is no statutory 
authority which would permit the Attorney Gen¬ 
eral, as Alieii Property Custodian, to authorize the 
issuance of a 1 check in payment of any decree which 
might be entered in the instant ease. And it should 
be evident that no decree against the Attorney Gen¬ 
eral, as the Alien Property Custodian, w’ould have 

• t • 

any effect to compel the Treasury to draw a check 
for its satisfaction, if it lacks a statutory or other 
legal basis for doing so. 

That the Attorney General, as Custodian, is not 
the indispensable or even a necessary party to this 
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action is well illustrated by the Opinion of [the 
Attorney General referred to at page 35 of the 
appellee’s brief and appended hereto as Exhibit! A. 
There, certain moneys were held by the Treasury 
for the Alien Property Custodian who drew checks 
against them. The Treasury had doubts as to the 
propriety of the withdrawal, and asked an opinion 
of the Attorney General to govern its action. Had 
the Attorney General advised that the withdrawals 
were illegal, the Treasury would have refused to 
honor the checks. This alone shows that the Alien 
Property Custodian does not have unrestricted con¬ 
trol over the disposition of funds held for him by 
the Treasury. The Attorney General in this suit 
is sued as the Alien Property Custodian and his 
jurisdiction over the Administrative Fund is no 
greater than that of the former Alien Property 
Custodian. 

Upon receipt of the money in October 1933, from 
the Receiver by Woodson, the former Custodian, it 
was immediately deposited by him in the Treasury 
pursuant to Section 12 of the Trading with the 
Enemy Act. It never came into the physical pos¬ 
session of the Attorney General, as his successor, 
on July 1,1934, under Executive Order 6694, for it 
had been, for eight months, absorbed in ‘‘a homo¬ 
geneous mass of funds” in the Treasury. 

Attached hereto as Exhibit B is the Statement of 
the Alien Property Trust Fund as of September 15, 
1934, as contained in the Report of the Secretary of 


i 
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IS 


the Treasury for the fiscal year ended June 30, 

%> * * 

1934. At that time the Administrative Fund 
amounted to approximately $4,000,000. yet the Sec¬ 
retary’s report shows that the Treasurer held but 
$641,567.03 in cash for the Custodian, a sum repre¬ 
senting a bare 15% of the credit constituting the 
Administrative Fund. It should be clear from this 
statement that there is no such thing as a specific 
fund or res in the Treasury which the appellee may 
attach as constituting the very money received 
from the Receiver. The Administrative Fund as 
a whole is a mere bookkeeping credit and the real 
value back of it lies in the investments held bv the 
Secretary. The money received by supposed illegal 
preference now has no physical existence which 
would sustain an action of detinue, or which may be 
the subject of a constructive trust, even if a court 
of equity had the power to permit trust funds to 
be followed into the coffers of the United States 

Treasury. 

%/ 

In the case of The Davis, 10 Wall., 15 [77 U. S., 
XIX., 875], the court said: 

“No suit in rem can be maintained against 
the property of the United States when it 
would be necessary to take such property out 
of the possession of the Government by any 
writ or process of the court ’ ’; 

and in discussing the question, what constitutes a 
possession which protects the property from the 
process of the court, said: 
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“We are speaking now of a possession 
which can only be changed under process of 
the court, by bringing the officer of the coi|irt 
into collision with the officer of the Govern¬ 
ment, if the latter should choose to resist. 
The possession of the Government can only 
exist through some of its officers, using tljat 
phrase in the sense of any person charged 
on behalf of the Government with the control 
of the property, coupled with its actual pos¬ 
session. This, we think, is a sufficiently lib¬ 
eral definition of the possession of the prop¬ 
erty by the Government to prevent ajuy 
unseemly conflict between the court and t|he 
other departments of the Government, ajid 
which is consistent with the principle which 
exempts the Government from suit and its 
possession from disturbance, by virtue of 
judicial process.” 

The Court states (Op. p. 7) that if the money re¬ 
ceived from the Receiver by the Alien Property 
Custodian was “ improvidently paid to the Custo¬ 
dian, it is recoverable and the officer whose act is 
responsible for the illegal payment is the responsi¬ 
ble defendant.” But the Attorney General, tpe 
only party before the Court, is not the officer re¬ 
sponsible for any illegal payment. No attempt is 
made to hold him personally liable for the act jin 
question and no personal liability can be asserted 
against the Attorney General in his official capacity. 
See Argument, Point I, supra. 
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C. The cases cited by the Court do not sustain its conclusion that 
this suit is not a suit against the United States 

A leading case on the question whether a suit 
against a government officer is in essence one 
against the United States is Wells v. Roper, 246 
U. S. 335. The opinion in that case was much dis¬ 
cussed before this Court in the argument in Boeing 
Air Transport, Inc,, v. James A. Farley, 75 F. (2d) 
765. In Wells v. Roper, the Supreme Court stated: 

That the interests of the Government are 

so directlv involved as to make the United 
%> 

States 1 a necessary party and therefore to be 
considered as in effect a party, although not 
named in the bill, is entirely plain. And the 
case does not fall within any of the excep¬ 
tions to the general rule that the United 
States may not be sued without its consent, 
nor its executive agents subjected to the con¬ 
trol of the courts respecting the performance 
of their official duties. It cannot success¬ 
fully be contended that any question of de¬ 
fendant ? s official authority is involved; it is 
a mere question of action alleged to be incon¬ 
sistent with the stipulation under which it 
purported to be taken; nor can it be denied 
that the dutv of the Postmaster General, and 
of the defendant as his deputy, was executive 
in character, not ministerial, and required an 
exercise of official discretion. And neither 
the question of official authority nor that of 
official discretion is affected, for present pur¬ 
poses, by assuming or conceding, for the pur¬ 
poses of the argument, that the proposed ac- 
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tion may have been unwarranted by \he 
terms of the contract and such as to consti¬ 
tute an actionable breach of that contract j by 
the United States. 

The instant suit also does not fall within the Ex¬ 
ceptions to the general rule that the United Stajtes 
may not be sued without its consent. Likewise, 
“It cannot successfully be contended that any ques¬ 
tion of defendant’s official authority is involved”; 
for he has taken no action whatsoever. Nor caili it 

j 

be denied that in the present case there is a com¬ 
plete absence of any question as to the existence of 
any mere “ministerial” duty on the part of |:he 
Attorney General not requiring the “exercise of 
official discretion”; and to paraphrase the opinion 
further “neither the question of official authority 
nor that of official discretion is affected, for presbnt 
purposes, by assuming or conceding for the pur¬ 
poses of the argument that the action of the Attor¬ 
ney General’s predecessor in office as Alien Prop¬ 
erty Custodian in receiving payment from (the 
receiver of the bank may have been unwarranted 
by law. ’ ’ 

The appellant respectfully submits that none of 
the cases cited by the Court sustains its conclusion 
that the interests of the United States would not be 

I 

affected by the decree in the present case. 

In Philadelphia Company v. Stimson, 223 U. S. 
605, the charge was that the Secretary of War and 
other officers of the War Department were in effect 



committing a trespass upon plaintiff’s property 
and were threatening to prosecute criminal action 
in connection therewith in relation to fixing a har¬ 
bor line near Pittsburgh, and the Court held that 
the exemption of the United States from suit does 
not give an officer immunity where the particular 
officer brought before the court is proceeding 
affirmatively or threatens to proceed in an illegal 
manner against a private party. The facts of the 
present case 1 bear no analogy to those there before 

the court. The Attorney General has taken no 

•/ 

affirmative action against the appellee, nor does he 
threaten to take any action against the appellee. 
This distinction was recognized in the later case of 
Goltra v. Weeks, 271 U. S. 536, where the plaintiff 
sought to enjoin the seizure of a fleet of towboats 
bv the Secretary of War and Army officers who 
were charged to be engaged in a conspiracy to 
deprive him of the boats, which belonged to him 
under a lease from the Government. The Supreme 
Court held that the Stimson case and the Roper 
case were clearly distinguishable on the ground 
that the Stimson case sought to restrain “a tres¬ 
pass upon the property of the plaintiff” whereas 
in the Ropet case “the automobiles of the plaintiff 
were not to be taken awav from him bv the Govern- 
ment officers. ” Nor is any property of the appellee 
in the instant case endangered by any threat of 
future action by the present appellant. 

In Miguel v. McCarl, 291 U. S. 442, the next case 
cited in the Court’s present opinion, there was in- 
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volved a ministerial duty on the part of the Chjief 
of Finance of the War Department to payj a 
voucher presented by a retired enlisted man in the 
Army. It was held that the statutory provisions 
governing the payment were so clear and precise!as 
not to require construction. The suit was deenJed 
to be one not against the United States because it 
fell within one of the exceptions mentioned by the 
Supreme Court in Wells v. Roper, supra. The oijly 
case cited by the Court in the Miguel opinion!is 

i 

Payne v. Central Pac. Ry. Co., 255 U. S. 228, which 
was a suit to restrain the Secretary of the Interior 
and the Commissioner of the General Land Offijce 
from canceling a valid indemnity selection through 
a mistaken conception of their authority, and 
thereby casting a cloud on the plaintiff’s title. 
That case also clearly falls within one of the excep¬ 
tions noted in Wells v. Roper. 

Ex parte Young, 209 U. S. 159, involved habeas 
corpus proceedings by the Attorney General of tjie 
State of Minnesota to secure his release from coih- 

j 

mitment in contempt for ignoring an injunction bf 
a Federal Court which restrained him from enforc¬ 
ing certain state statutes violating the Federal Con¬ 
stitution. The injunction was deemed not directed 
against the State of Minnesota on the theory that 
the Attorney General had no authority to enforce 
void state statutes, and was accordingly, threaten¬ 
ing illegal acts. That case is also clearly within the 
exceptions to the general rule as stated in Wells k T . 
Roper. 
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We come now to United States v. Lee, 106 U. S. 
196, a case more troublesome in its broad language 
but which admirably illustrates a complete ab¬ 
sence of authority for the maintenance of the action 
by the appellee Rhodes. This famous case origi¬ 
nated in an action of ejectment to try the title of 
the Arlington estate. It came before the Supreme 
Court upon a record in which it was found that the 
title of the land was in the plaintiff Lee. Accord¬ 
ingly, the agents of the United States against whom 
the action was brought were in the position of tres¬ 
passers. Again we see that the case falls within 
one of the exception to the general rule as stated in 
Wells v. Roper. In the instant case neither the 
appellee Rhodes nor the bank has any title to any 
specific res in the hands of the Attorney General. 
No agent of the Lmited States is trespassing upon 
his property, or has taken, or threatens to take 
any affirmative action against the appellee Rhodes. 
The present appellant particularly invites the at¬ 
tention of the Court to the analysis of the cases bv 
Mr. Justice Gray delivering the dissenting opinion 
for Chief Justice Waite and Justices Bradley and 
Woods. The opinion of Mr. Justice Gray is so 
keenly analytical and is so in point upon the pres¬ 
ent issue that it is deemed advisable to quote from 
it in extenso: 

In those eases in which judgments have 
since been rendered by this court against 
individuals concerning money or property in 
which a State had an interest, either the 
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money .was in the personal possession of the 
defendants and not in the possession of thp 
State, or the suit was to restrain the defend¬ 
ants by injunction from doing acts in viold- 
tion of the Constitution of the United Statey. 
Within one or both of these classes fall th|e 
cases of U. S. v. Peters, 5 Cranch, 115; OS- 
born v. Bank, 9 Wheat., 738; Davis v. Graf/, 
16 Wall., 203 ( 83 U. S. XXI, 447); and 
Board of Liquidation v. McCornb, 92 U. £j>. 
531 (XXIII, 623). ! 

In U. S. v. Peters (supra ), in which a writ 
of mandamus was ordered to a District 
Court of the United States sitting in ad¬ 
miralty to issue an attachment against tlie 
executrices of David Rittenliouse to enforce 
obedience to a decree of that court for tlie 
payment of money (although Rittenliouse 
had been Treasurer of the State of Pennsyl¬ 
vania, and the Legislature of that State had 
directed its Attorney-General to sue the ex- 
ecutrices for the recovery of the money, aiid 
the Governor to protect them against ary 
process of the Federal Courts), the judgment 
of this court, as stated bv Chief Justice Mat*- 
shall, went upon the ground that it was ap¬ 
parent that Rittenhouse held the money in 
his own right, and that “ The suit was not in¬ 
stituted against the State or its Treasurer, 
but against the executrices of David Ritten¬ 
house, for the proceeds of a vessel con¬ 
demned in the Court of Admiralty, which 
were admitted to be in their possession. If 
these proceeds had been the actual property 
of Pennsylvania, however wrongfully ^'c- 
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quired, the disclosure of that fact would have 
presented a case on which it is unnecessary 
to give an opinion; but it certainly can 
never be alleged that a mere suggestion of 
title in a State of property, in possession of 
an individual, must arrest the proceedings of 
the court, and prevent their looking into the 
suggestion, and examining the validity of 
the title. ? ’ The Chief Justice stated the con¬ 
clusion of the court as follows: “Since, then, 
the State of Pennsylvania had neither pos¬ 
session of nor right to the property on which 
the sentence of the District Court was pro¬ 
nounced, and since the suit was neither com¬ 
menced nor prosecuted against that State, 
there remains no pretext for the allegation 
that the case is within that amendment of 
the Constitution which has been cited; and, 
consequently, the State of Pennsylvania can 
possess no constitutional right to resist the 
legal process which may be directed in this 
cause. ” 

The Chief Justice thus carefully avoided 
expressing an opinion upon a case in which 
the money sued for was in the possession of 
the State, or “ the actual property of the 
State, however wrongfully acquired;” and 
his remark upon the effect of a mere sugges¬ 
tion of title in the State in a suit to recover 
“property in possession of an individual”— 
as well as his similar remark in Osborn v. 
Bank, 9 Wheat. 738, 870, as to the effect of a 
suggestion of title in a foreign Sovereign 
under like circumstances—can have no appli¬ 
cation where it is in due form pleaded or 
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suggested and satisfactorily proved or Ad¬ 
mitted, that the property is in the possession 
of the State or the Sovereign, under claim 
and color of title, though that possession j is 
necessarily held in its behalf by its officers 
or servants—as appears by its own judg¬ 
ment in the case of The Exchange, as well As 
by the cases in the Court of Exchequer before 
cited. 

In Osborn v. Bank, 9 Wheat. 738, the bill 
was originally filed by the Bank of the 
United States against the Auditor of the 
State of Ohio and a collector employed by 
him, to prevent them from levying a tax iih- 
posed by the Legislature of that State, }n 
violation of the Constitution of the United 
States, upon the property of the bank; aqd 
they, after the service of the subpoena, forci¬ 
bly took from the plaintiff’s office the amouiit 
of the tax in money, and paid it over to the 
Treasurer of the State, who received it with 
notice of these facts, and kept it apart fropi 
other money belonging to the State, so that, 
in the view taken by the court, it had neve^r 
come into the possession of the State, blit 
could have been recovered from the Treas¬ 
urer in an action of detinue. 9 Wheat. 
833-836, 854, 858. By an amendment of the 
bill the Treasurer was made a defendant 
Such were the facts upon which the court, 
by one of Chief Justice Marshall’s most elab¬ 
orate judgments, in which the case was adh 
mitted to be one of great difficulty, ordered 
the defendants to restore the money, and 
held that the fact that the State was not and 

i 
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could not be, without its consent, made a de¬ 
fendant, afforded no objection to granting 
such relief. 

***** 

The case of Georgia v. Madrazo, 1 Pet. 
110, does not appear to us to have any im¬ 
portant bearing, except as tending to illus¬ 
trate the distinction between the possession 
of the State by its agents, and the possession 
of the agents in their oxen right . The deci¬ 
sion kvas, that where negro slaves were 
illegally taken from the owner on the high 
seas, and afterwards sold to a stranger, who, 
without the privity of the owner, imported 
them into the United States in violation of 
the Act of Congress of March 2,1807, ch. 22, 

and thev were here seized bv an officer of 

%/ 

the customs of the United States, and de¬ 
livered to an agent appointed by the Gover¬ 
nor of the State of Georgia in conformity 
with the Act of Congress, and some of them 
sold bv order of the Governor of the State, 
and the money obtained at the sale was, in 
the words of Chief Justice Marshall, “actu¬ 
ally in the Treasury of the State, mixed up 
xvith its general funds”, and the rest of the 
slaves remained in the hands of the agent of 
the State, “in possession of the Govern¬ 
ment”, a libel in admiralty by the owner to 
recover possession of the money and slaves, 
though not brought against the State by 
name, but against the Governor in his official 
capacity, was a suit against the State and, 
therefore, by reason of the 11th amendment 
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of the Constitution, could not be maintained . 
(Italics supplied.) 

It is earnestly submitted that the moneys rb- 
eeived from the Receiver by the former Custodian 
are not now within the possession of the Attorney 
General in his own right. Nor are they even in bjis 
physical possession as the agent for the State. No 
suit against the Attorney General can therefore be 
maintained. 

In none of the cases cited bv this Court in its 

«/ 

opinion was there any aspect of interference with 
the process of the Government. In the instant cajse 
the appellee asks for a decree enjoining the use 
the administrative fund by the Attorney General 
for any purpose other than repayment to the appel¬ 
lee. Such a decree would stop the payment of the 
salaries of all of 
ertv Bureau and 
administration of alien property. It is submitted 
that nothing could be clearer than that the preset 
case is a 4 ‘direct interference with one of the pro¬ 
cesses of Government ” within the meaning of the 
opinion in Wells v. Roper, supra . 

In Boeing Air Transport, Inc., v. Farley, supra, 
one of the reasons given by this Court for sustain¬ 
ing the dismissal of the plaintiff’s suit which w^s 
brought against Farley individually was that “The 
United States, therefore, has a property in tjtie 
mails ( In re Debs, 158 U. S-. 564) ; and the Govern¬ 
ment has a direct interest in protecting the prop¬ 
erty it has in the transportation of the mails.” If 


the employees of the Alien Pro[p- 
would still the machinery of the 
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tlie tenuous interest of the United States in the 
mails committed to its care is sufficient to make a 
suit against the Postmaster General relating to his 
conduct of the mail service a suit against the United 
States can there be any doubt that a suit against the 
Attorney General relating to a fund in the Treas- 
ury of the United States in which the United States 
has all legal and equitable interest is likewise a suit 
against the United States? 

In conclusion, the attention of the Court is in¬ 
vited to two decisions of the United States Court of 
Claims. In Eseller, Adm. et ah v. United States, 
68 Court of Claims 473, it was decided that a deci¬ 
sion of the Supreme Court of the District of Co¬ 
lumbia in a suit against the Alien Property Cus¬ 
todian and the Treasurer of the United States 
was res ad judicata in favor of the United States 
when the same subject matter was brought before 
the Court of Claims. In Walter v. United States, 
75 Ct. Cls. 605, that Court had before it a petition 
for the recovery of an amount agreed upon by the 
Alien Property Custodian for legal services per¬ 
formed for the benefit of his office. It was held 
that, notwithstanding the fact that the Alien Prop¬ 
erty Custodian had the administrative fund in ques¬ 
tion available for paying such expenses, a judgment 
for the amount claimed might be entered against 
the United States. These cases show that suits 
touching the administration of alien property, in 
whatever form devised, are suits against the United 
States. 



CONCLUSION 


It is earnestly urged that the decision of this 
Court affirming the decree of the lower court over¬ 
ruling the appellant’s motion to dismiss should |be 
set aside and a rehearing granted. j 

Respectfully submitted. 

George C. Sweeney, 
Assistant Attorney General. 
Leslie C. Garnett, j 

United States Attorney j 
Harry LeRoy Jones, 
Attorney , Department of Justice. 
Edward First, 

Attorney , Department of Justice , 


EXHIBIT A 


Opinion of the Attorney General of March 4, 

1926 

j. l. l. Office of the Attorney General, 

Washington, D. C., March 4, 1926. 

The Honorable, The Secretary of the Treasury. 

Sir: I have to acknowledge receipt of your let¬ 
ter of January 23, 1926, in which you state that 
you have received three letters dated January 12, 
1926, from the Alien Property Custodian, request¬ 
ing you to make certain payments in the total 
amount of $219,890.13, by reason of it having been 
received by the Custodian subsequent to July 2, 
1921, and not subject to any demand. 

You request my opinion as to whether in these 
and similar cases 

1. The money is held under the Trading 
with the Enemy Act, it having been surren¬ 
dered to the Alien Property Custodian and 
deposited in the Treasury. 

2. If not held under the Act, has the Cus¬ 
todian the power and right to return it, it 
having been deposited in the Treasury, and 
should the Treasury draw the checks as 
requested ? 

Under said Act there were two ways by which 
the Custodian might effect a capture of property; 
first, by a manucapture, or 4 ‘taking with a strong 
hand'*, as expressed by Mr. Justice Holmes in Cen¬ 
tral Union Trust Company v. Garvan, 254 U. S. 

( 32 ) 
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554; and it must have been made between Octobeij* 

i 

6, 1917, and July 2, 1921; second, by serving a dej 
maud in writing within the same period upon th^ 
person having custody of the property. 

Unless in these and similar instances the moneys 
claimed were seized by one of the above-mentionec. 
methods, I conclude that they were delivered to the 
Custodian and thereafter deposited in the Treas¬ 
ury of the United States by mistake and outside of 
the purview of said Act. 

In regard to the second question presented, the 
Act provides that the moneys received by the Cusj 
todian in pursuance thereof shall be deposited 
forthwith in the Treasury of the United State^ 
under such rules and regulations as the President 
shall prescribe. The Executive Order of Febru¬ 
ary 26, 1918, provided that said moneys shall bet 
deposited in the Treasury of the United States 
through the office of the Secretary of the Treasury 
and that all such moneys so deposited shall be sub¬ 
ject to withdrawal by the Secretary of the Treas4 
ury for the purpose of making any payments pur¬ 
suant to the provisions of said Act and until sc 
withdrawn shall be held by the Secretary of the 
Treasury for account of the Alien Property Custo¬ 
dian. In view of your statement that these moneys 
w’ere deposited in the Treasury in accordance with 
Section 12 of said Act, it is assumed that thev have 
not been covered into the Treasury by warrant 
within the meaning of Section 305 R. S. such as to 
constitute them public moneys. If such were th^ 
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case they could not be withdrawn except by the 
express authority of Congress. Constitution, 
Art. 1. 

In Bice, assignee, v. United States, 21 C. Cl. 413, 
it was said bv Richardson, C. J., who was entirely 
familiar with the mode of conducting business in 
the Treasury Department, that ‘‘while Mr. Chase 
was Secretary of the Treasury and for some time 
afterwards the money received from captured and 
abandoned property was merely deposited with the 
Treasurer and was not technically, in Departmental 
language, ‘covered into the Treasury’; and so, ac¬ 
cording to the construction then given bv the De- 
partment, was not subject to the Constitutional pro¬ 
visions that ‘no monev shall be drawn from the 
Treasury but in consequence of appropriation 
made bv law. ’ ’ ’ This case was cited and followed 
by the Supreme Court of the United States in 
United States v. Johnston, 124 U. S. 236. 

Assuming that these moneys have not been cov- 
ered into the Treasury of the United States within 
the purview of Section 305 R. S., but are held in 
a special account for the Alien Property Custodian, 
it is proper for you to pay back, upon the order of 
the Custodian, such moneys as are found to have 
been possessed by him and delivered to you outside 
of the scope of said Act. The correction of an ad¬ 
ministrative mistake incident to the seizure of 
property in the absence of constitutional or statu¬ 
tory inhibition is a proper exercise of authority. 

You are advised that the suit involving Trust No. 
10, Mannheim Insurance Company, to which you 
refer, has been discontinued and, therefore, it will 
be no longer necessary for you to withhold funds 



pending its adjudication as requested in the De^ 
partment’s letter of January 25,1923. J 

Respectfully, 

(Sgd.) Jno. M. Sargent, | 

Attorney General. 


EXHIBIT B | 

Excerpt from the Report of the Secretary of th^ 
Treasury for the fiscal year ended June 30, 1934. 
(Treasury Department Document No. 3065, pp. 68, 
69.) 

Alien property trust fund .—Under the act of 
October 6, 1917, as amended, and the Settlement of 
War Claims Act of 1928, approved March 10, 1928 
(44 Stat. 254), as amended, the Secretary of the 
Treasury held on June 30,1934, Government secure 
ities in the face amount of $26,710,000 for account 
of the Alien Property Custodian. During the yeaj* 
the following transactions were made in this 
account: 


Securities: 

Held June 30, 1933— 
Sold or redeemed_ 

Held June 30, 1934 


Face amount 
$2S, 976, 500. Of) 

2, 266, 500. 0<) 

j 

26 , 710,000. oj) 


A statement of the alien property trust fund as 

of September 15, 1934, follows: ! 

Alien property trust fund as of Sept. 15,1934 

Credits: 

Trusts_$36, 920, 029. 87 

Earnings on investments, etc- 30, 763, 799.20 

-r 

67, 6S3, 829. 0|T 

. - 1 - 


Total_ 
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Assets: ! Principal at 

Face amount amortized cost 

$9. SOO. 000 4-percent Treasury 

bonds 1944-54_$10,432,401.93 

11.250,000 4 1 4-perc:ent Fourth 
Liberty Loan 

bonds_ 11.250,000.00 

5,100, 000 414 - 3 % - percent 
Treasury b o n d s 

1943-45 _ 5.100,000.00 

350.000 314-percent Treasury 
notes maturing 

Aug. 1. 1936_ 353, S2S. 13 

200. 000 3-percent Treasury 
notes maturing 

Sept. 15, 1937_ 203,000.00 

1 < >. 200 2 Vs -pereen t T rea su ry 

notes, series A-1939 10, 413. 56 


26. 710, 200 

Accrued interest receivable- 

Participating certificates issued under section 25 
(e) of the Trading With the Enemy Act: 


Noninterest-bearing_$21, 750, 000.00 

5 percent interest-bearing— 17, 552.096. 91 


Cash with Treasurer of the United States 


27, 349. 703. 62 


390. 461. 51 


39,302. 096. 91 
641, 567. 03 


Total fund assets. Sept. 15, 1934- 67, 6S3, S29.07 

Checks issued by the Treasury Department dur¬ 
ing the fiscal year on account of the alien property 
trust fund were as follows: 

To claimants upon authorizations of the Alien Prop¬ 


erty Custodian and the Attorney General-$1. 636, S27. 5S 

To the Alien Property Custodian for— 

Distribution of income_ 1,910,171. 92 

Distribution of Government earnings- 500, 000. 00 

Administrative expenses_ 250. 000. 00 


Total_ 4, 296, 999. 50 


■ • S. GOVERNMENT PRINTING OFFICE: I9JS 
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Hntteb States! (Court of appeals;! 

FOR THE DISTRICT OF COLUMBIA. j 

! 

January Term, 1935. 


Xo. 6414. 


Special Calendar. 


J. F. T. O’Connor, Comptroller of the Currency'iof 

the United States, et al., 

Appellants j 

v. j 

Thomas E. Rhodes. 


REPLY MEMORANDUM OF APPELLEE TO TpE 
SEVERAL PETITIONS AND MEMORANDA 
OF TEE APPELLANTS FOR REARGUMENT 
OR FOR MODIFCATION OF THE OPINION 
AND JUDGMENT—APPELLEE’S MEMORAN¬ 
DUM ON STAY OF PRESENT SUIT. 


ARGUMENT. 

I. 

The Appellants’ Motion for reargument or for Modifi¬ 
cation of This Court’s Opinion and Judgment 
Should be Denied. 

The several motions and briefs of the appellants 
for reargnment or for modification of this court opin¬ 
ion and judgment represent nothing more than a ife- 
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iteration of the arguments advanced by the appellants 
in their original brief and on the oral argument of 
this cause. Xo new facts have been adduced. Xo new 
arguments have been suggested. Xo applicable or 
controlling decisions on the points of law involved 
have been cited. It is in this situation that the Court 
is now asked to allow a reargument or to modify its 
unanimous decision reached after exhaustive briefs 
had been tiled and thorough oral arguments bv 
numerous counsel had been had. 


A. The appellant Comptroller has misinterpreted or 
misconstrued this court's holding as to the right 
of the appellee to sue. 

The Comptroller, on pages 2 and 3 of his Motion for 
Reargument, urges that this court upon reconsidera¬ 
tion of this case, might properly draw a distinction 
between the right of the appellee to sue the Comp¬ 
troller for moneys paid to himself, as Comptroller, 
and the right of the appellee to sue the Alien Property 
Custodian and the Fleet Corporation. This sugges¬ 
tion is predicated upon certain passages of the court's 
opinion. Building upon these excerpts, the Comp- 
troller has sduglit to create the impression that this 
court held that the appellee may sue the Fleet Cor¬ 
poration and/or the Alien Property Custodian with¬ 
out first making demand on the Comptroller or Re¬ 
ceiver or the banking corporation solely on the ground 
that such demand was unnecessary since it would be 
tantamount to a demand that the Comptroller sue 
himself. In arriving at this conclusion, the Comp¬ 
troller has studiously overlooked certain very per¬ 
tinent portions of Mr. Justice Groner’s opinion. The 
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Comptroller has failed to take into account that| por¬ 
tion of the opinion which states: 


“ * * ' The receiver, in applying the machinery 
of liquidation, becomes to all intents and pur¬ 
poses the bank—at least he stands in the plape of 
the bank; and while the suspension of the bank 
does not work a dissolution of the corporation 
(.Bethel Bank v. Bank , 14 Wall. 383), the receiver, 
after his appointment, represents the bank], its 
stockholders and creditors. Case v. Terrell, 11 
Wall. 199; Scott v. Armstrong, 146 U. S. 499. ! Ap¬ 
pellee concedes all of this, and agrees that if the 
purpose of the suit was to enforce the collection 
of ordinary claim or debt belonging and owiijg to 
the bank or to enforce liability of its stockliold- 
ers, the Comptroller’s power and the receiver’s 
duty would be exclusive; but insists that where, 
as here, the bill charges that prior to the apppint- 
ment of the receiver the bank had contracted with 
certain persons and corporations unlawfully and 
in contravention of the banking laws of the United 
States, and the Comptroller and his receiver 
adopt and confirm such unlawful contracts, the 
exception, rather than the rule, is applicable. 
And appellee says that this is even more the case 
when the Comptroller himself is charged with be¬ 
ing an original party to an alleged unlawful jeon- 
tract. We think this must be true, and further 
that where the bill alleges, by a statement of ap¬ 
propriate and convincing facts, that demand on 
the Comptroller would be futile, demand in £uch 
case is unnecessary. * * * ” 

There Mr. Justice Groner very clearly points out 
that where the Comptroller is charged, as here, with 
being a party to an unlawful contract, it is not neces¬ 
sary for the plaintiff to first make demand beforb in¬ 
stituting his suit. The principles of law laid down by 
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this court are therefore applicable in all cases where 
the Comptroller ami Receiver have actually partici¬ 
pated in the wrong. 

A demand on the Comptroller to sue the Alien Prop¬ 
erty Custodian 1 or the Fleet Corporation would be 
equivalent to a demand that one of the tort-feasors, in 
effect, sue another of the tort-feasors. The Comp¬ 
troller's actions, as far as the allegations of the bill 
are concerned, in paying in full the deposits of the 
Alien Property Custodian or the Fleet Corporation, 
were just as illegal as was the Comptroller’s action 
in paying his own deposit in full. Tn that light, a de¬ 
mand on the Comptroller to sue any of the above men¬ 
tioned parties would in substance be a demand that 
the Comptroller correct his own wrong. 

It is submitted that the appellants failed to appre¬ 
ciate the true nature and effect of the appellee’s bill 
when they suggest that a distinction should be made 
between the appellee’s right to sue the Comptroller 
and the Fleet Corporation and the Alien Property 
Custodian. This is a suit against- the Comptroller and 
others for a wrong which they have perpetrated on the 
creditors of the bank. This misconduct permeates the 
entire case and implicates all of the defendants. 


B. Application of the analogy of Federal Equity Rule 
No. 27 relating to stockholders bills or suits 
against a corporation does not affect the right of 
the appellee to bring this suit. 

Federal Equity Pule No. 27 (U. S. C. Title 28, p. 17) 
provides in part that a stockholder cannot maintain a 
suit on a corporate cause of action unless the bill of 
complaint alleges that demand has been made or sets 
forth extenuating circumstances for failure to make 
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such demand. The analogy of this Rule is completely 
beside the mark in the present case. Federal Ejquity 
Rule No. 27 only applies to stockholders. It isj* ele¬ 
mentary that a creditor’s rights to sue is based I upon 
an entirely different foundation than are those! of a 
stockholder. Analogies cannot be drawn betweeiji dis¬ 
similar situations. 

But even if an analogy were applicable or could 
properly be drawn, it has been held times With¬ 
out number bv the courts that Federal Equity Rule 
No. 27 does not apply where officers or agents o|f the 
corporation have been guilty of illegal or fraudulent 
conduct. 

Delaware <& etc. Company v. Albany & R. 
Co., 213 U. S. 435, 53 L. Ed. 862 (1908^old 
Equity Rule 94); 

Booth v. Greer Inv. Co., 52 Fed. 2nd, 85^-860 
(D. C. N. D. Okla. 1931) affirmed in 62 (Fed. 
2nd, 321; 

Ilavner v. Hegnes, 269 Fed. 537-541 (C. (p. A. 
8th 1920); ! 

Gen. Inv. Co. v. By. Co., 250 Fed. 160-174l (C. 
C. A. 6th, 1918).' 

It was also held in Booth v. Greer Inv. Co., 62 |Fed. 
(2d) 321 (C. C. A. 10th, 1932), that beneficiaries or 
stockholders in a common law trust corporation jneed 
not first show or allege demand upon the trustees to 
institute suit where the trustees were parties tb the 
illegal transaction. Judge Phillips, speaking f<f>r a 
unanimous court said (324): I 

‘‘The suit was primarily in behalf of the T^*ust. 
There was no prior demand upon, and refusal by 
the trustees to bring and prosecute such a isuit. 
That such a demand and refusal is a prerequisite 
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to a stockholders’ suit is well settled. But an ex¬ 
ception to the rule is as well settled as the rule 
itself. Where the facts and circumstances make 
it clear that such a demand would be refused, such 
a demand and refusal is not a prerequisite. 
Thompson on Corporations, vol. 6 (3d Ed.) Sec. 
4596; Delaware £ Hudson Co. v. Albany £ Sus¬ 
quehanna R. Co., 213 U. S. 435, 29 S. Ct. 540, 53 
L. Ed. 862; Ogden v. Gilt Edge Consolidated 
Mines Co. (C. C. A. 8) 225 F. 723; Whittaker v. 
Brictson Mfg. Co., (C. C. A. 8) 43 F. (2d) 485; 


Haynes v. Fraternal Aid Union, (D. C. Kan.) 34 
F. (2d) 305. The purpose of the suit in the in¬ 
stant case was to remove such trustees and to ob¬ 
tain an accounting for their unfaithfulness, and to 
set aside illegal transactions entered into bv them. 


It was apparent that such suit would not have 
been brought bv such trustees and that a demand 
upon them would have been futile. The case is, 
therefore, within the exception to the general 


rule. ’ ’ 


The Comptroller states on page 18 of his Memo¬ 
randum that: 

“If the opinion and decision in the instant case 
are permitted to stand, the same will, in our opin¬ 
ion, constitute a dangerous precedent, from the 
standpoint of the administration by the Comp¬ 
troller of national banks in receivership through¬ 
out the United States, and will probably be con¬ 
strued, as soon as it becomes generally known, as 
applying not only to suits involving public or 
quasi-public deposits in failed national banks, 
but also to other causes of action which depositors 
and/or stockholders may consider should have 
been prosecuted by suit or otherwise. Hence, it is 
not at all improbable, in consequence, that de¬ 
positors and/or stockholders, individually, or in 
groups, may start filing such suits upon causes 
of action in receivership banks without making 


demand upon the receiver or Comptroller to bting 
such actions, and even without making inquirV as 
to the status of the supposed causes of action. 

# =& * •) j 


This is indeed a novel proposition. This Court is 
now asked to dismiss this proceeding because it jnay 
be misconstrued by prospective litigants or lawyers. 
Is it suggested that the court’s opinion may create 
false hopes and ill-founded lawsuits'? Surely these are 
rather rash and speculative assumptions. Certainly 
they present no sound reason for granting a reargu¬ 
ment in this cause. 


The suggestion is also made that the “ situation |has 
potentialities that might utterly defeat the intent of 
Congress that the liquidation of national banks and 
receiverships should be vested solely in the Comp¬ 
troller.’ ’ We may well doubt that it was ever | the 
intent of Congress to create a public official empow¬ 
ered to act beyond his lawful authority and who can- 
not be called to account for such wrong bv the victim. 
Certainly it was not the intent of Congress to set! up 
an administrative officer who shall act as judge and 
arbiter of his own illegal conduct. 

The parade of hobgoblins as to the potential effects 
of this decision are wholly unjustified. In the final 
analysis the points of law involved in this case are [not 
broad in scope. The decision of this court is a pre¬ 
cedent only for the proposition that where the Comp¬ 
troller and/or his agents have participated in an il¬ 
legal transaction, demand on them in such a cas£ is 
not a prerequisite to filing suit. The number of such 
actions will necessarily be proportionate to the num¬ 
ber of the illegal acts to which the Comptroller ^nd 
his agents are parties. 
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C. Delay of Comptroller’# Office in reaching its ulti¬ 
mate decision as to filing suits similar to the pres¬ 
ent one should not affect the right of the appellee 
to sue or to prosecute his suit. 

The Comptroller asserts that since his office has for 
some time been eimaged in the collection of data and 
making’ investigations with respect to secured deposits 
in insolvent banks of public or quasi-public agencies 
the appellee should be denied the right to maintain 
this suit in spite of the fact that his right to bring 
such suit is based upon well-founded propositions of 
law. The making of investigations has nothing what- 
ever to do with the right of the appellee to file this 
suit. These are purely sympathetic considerations. 
Such arguments fail utterly to touch the marrow of 
the instant ca^e. The fact that the Comptroller’s office 
has or has not made investigation is in no wav deter- 
minative of the substantive question of whether an 
injured party may have redress for wrong done him 
without first making demand to sue on one of the 
wrongdoers. 

The appellee’s right to file this suit is not condi¬ 
tioned upon action or investigation by the Comp¬ 
troller’s office. The appellee’s cause of action arose at 
the time the illegal transactions took place. This right 
does not exist at the Comptroller’s sufferance or 
whim. The appellee either has a right or he has not— 
there is nothing ephemeral about it. 

It should be pointed out that there is nothing in the 
record concerning the comptroller’s gratuitous sug¬ 
gestions as to these investigations. Nor is there indi¬ 
cation in the record or in the Comptroller’s brief that 
would lead to the assumption that the task of making 
such investigations was one requiring much time and 
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work. Likewise there is no statement as to why it took 
the Comptroller’s office so long to determine upon its 
proper course. This is particularly striking wlieij it is 
considered that approximately twelve months pjissed 
after the decision in Texas £ Pacific Rij . v. Pot\)roff+ 
llec.y 291 U. S. 245, and that approximately jeiglit 
months expired after the Supreme Court of the! Dis¬ 
trict of Columbia overruled the several motions of 
the appellants to dismiss the present case. 

Similarly there is no showing in the record or briefs 
that the Comptroller’s office was diligent in their ef¬ 
forts to collect this information in order that the rjights 
of the depositors might be safeguarded against \baste 
and against the possibility of being barred by the jstat- 
ute of Limitations. In this connection it is worthy of 

i y 

note that if this case should be dismissed it is entirely 
possible that the suits recently filed by the Receiver 
in the Supreme Court of the District of Columbia!may 
not, for some reason or another, be diligently prose¬ 
cuted or that they may be dismissed or that theylmav 
be met with legal defenses which would not be ap¬ 
plicable in the present action. Any one or all of these 
contingencies might take place after the Statute of 
Limitations has run on the appellee’s present cause of 
action. 

Finally, no explanation is to be found in the record 
or briefs as to why this collection of data was neces¬ 
sary to the determination of a purely legal question 
or why it was so suddenly achieved by the Comp¬ 
troller’s office following the decision of this Honor¬ 
able Court in the principal case. No court wbuld 
allow an ordinary trustee to be so derelict or lax in 
the execution of his trust—a statutory trustee should 
not be accorded different treatment. Since his t)rus- 
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teeship is quasi-public in character and is thrust upon 
the beneficiaries, his conduct should and must be sub¬ 
ject to the closest scrutiny, and to control bv the 
Court in appropriate cases. 

However, we wish to state again that the Comp¬ 
troller's arguments are highly superficial and do not 
go to the merits of the real questions of law involved 
in this case, and that these grounds are based on state¬ 
ments which do not appear in the record. 


We find nothing in the memorandum brief for re¬ 
argument filed by the appellant Attorney General 
which requires a reply. The opinion of this court ade¬ 
quately covers all of the points raised by the Attorney 
General both in his brief on the merits and in his 
memorandum brief for reargument. The decision of 
this court on the issues involved is clear, conclusive 
and well-founded. 

It is submitted that since the appellee has a right 
to maintain this suit without first making demand, 
that since the suit against the Attorney General, as 
successor to the Alien Property Custodian, is not a 
suit against the United States, and since the decision 
of this Honorable Court is unquestionably in con¬ 
formity with the overwhelming weight of authority, 


that the motion of the Comptroller for reargument or 
for modification of the opinion and judgment and the 
motion of the Attorney General for reargument, should 
be denied. 
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II. 


THIS COURT OUGHT NOT TO STAY THE PRES¬ 
ENT SUIT PENDING THE PROSECUTION' OF 
THE SUIT FILED BY TEE RECEIVER OF 
TEE COMMERCIAL NATIONAL BANK! IN 
THE SUPREME COURT OF THE DISTRICT 
OF COLUMBIA. 

\\ liile in an ordinary case an appellate court jlias 
the power to stay one of several actions involving 

i ° 

essentially the same subject matter where timely mo¬ 
tions have been made to that effect, we respectfidly 
submit that this court ought not to stay a proceeding 
on its own initiative where such a stay would operate 
prejudicially to the rights of the party whose suit jvas 
first in time. | 

McClellan v. Garland. 2.17 U. S. 268, I 

Jefferson Standars Life Insurance Co. v. iiee- 
ton, 292 Fed. 53, j 

Wallace etc. Co. v. Leber , 67 N. J. L. 26, 50 
All. 586, 

Lowenstein v. Scheffer, 29 Misc. 477, 61 N. Y. 
Sup. 1011, 

Wood v. Lake, 13 Wise. 84. 

In the present case no motion has been made jre- 
questing that the instant action be stayed. Indeed], it 
is apparent from the memorandum filed by the Comp¬ 
troller that he does not wish the case to be stayed. 
There can be no reason for the Attorney General or 
for the Fleet Corporation to ask for a stay—a s‘:ay 
would not be to their advantage. The interests of |all 
parties concerned, and particularly the interest of 
depositors demand that the issues involved in this 
case be finally adjudicated and settled at the earliest 


possible date. Such a course is distinctly in the public 
interests. That a court on proper motion may stay a 
proceeding is elementary. It is likewise well settled 
that where two or more suits have been filed raising 
essentiallv the same issues, the second suit and not the 
first will be stayed—assuming, of course, that the first 
suit is well pleaded and brought in the proper jurisdic¬ 
tion. 

Ilurd v. Modes f 28 Fed. 897, 

Smith v. Jones , 128 Cal. 14; 60 Pac. 466, 
Dnxbnnj v. Shannaluin . 84 Minn. 353; 877 X. W. 

944, 

Cushman v. Leland, 93 X. Y. 652, 

Townsend v. Townsend, 23 Ch. l)iv. 100, 
McHenry v. Lewis , 22 Ch. Div. 397. 


The same rule applies where the prior action is 
pending on appeal. 

Friedman v. Ilarrinptou , 56 Fed. 860, 

Peters Bant a, 120 Ind. 416; 22 X. E. 95, 

Standard Imp. Co. v. Stevens , 51 Kan. 530; 33 
Pac. 366. 


As is pointed out by the Comptroller’s memorandum 
on page 7 et seep, certain exceptions have been made 
to the general rule that where there are more than one 
suit pending it is the second and not the first suit that 
is staved. The first and not the second suit has been 
stayed in cases where the second is more comprehen¬ 
sive or where more complete relief would be afforded 
by the second suit. (See cases cited at pages 8 and 9 
of Comptroller’s brief.) The Comptroller clearly shows 
that these exceptions are not pertinent here, when he 
states (p. 9 of Comptroller’s Memorandum): 

“* * * Obviously these two cases do not apply 
in principle to the instant case as a basis for stay- 
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mg tlie first proceeding inasmuch as the purpose 
of appellee in the instant case, and likewise jthe 
purpose of the Receiver in the subsequent (^ase 
filed bv him against the same defendants were! in- 
tended to accomplish the same result, to-wit:jthe 
recovery of assets alleged to have been illegally 
pledged, or the recovery of preferential payments 
alleged to have been made in consequence of such 
pledges. ’ ’ 

I 

There can be no doubt that the present proceeding 
is as broad, if not broader, in scope than is the second 
suit filed by the Receiver. Nor is there any question 
that the relief prayed for in the first suit is as brojad, 
if not broader, than that asked for by the second bill. 
These exceptions to the general rule are, therefore, }iot 
germane. 

Other exceptions to the general rule might be men¬ 
tioned, but since they have been adequately disposed 
of and distinguished by the Comptroller in his memo¬ 
randum, we do not refer to them here. 

A stay in this case will operate to the prejudice of 
the appellee and all other creditors of the Commercial 
National Bank. The interests of all creditors of |he 
bank demand that the assets of the bank which h^ve 
been wrongfully paid out be returned and distributed 
ratably as soon as such can be achieved. We respect- 
fullv suggest that this court should not assume the re- 
sponsibility of delaying the return of the funds in 
question to depositors for a period which may Ex¬ 
ceed twelve months or more. Public policy demands 
that the liquidation of insolvent banks be effected |as 
expeditiously as possible. The Comptroller reedg- 
nizes the merit of our contention in his statement |p. 
16 of Comptroller’s Memorandum): 
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“We therefore conclude ns to this portion of 
the discussion, that if this court is of the opinion 
that appellee Rhodes is properly in court, and has 
the lawful'right to proceed with his case, notwith¬ 
standing there was no previous demand upon or 
refusal by the Comptroller, the receiver, or the 
bank, to bring; the action, this court cannot prop¬ 
erly deprive him of that right, and cannot stay his 
suit pending the prosecution by the receiver of 
the subsequent suit filed.’’ 

Allowance of Appellee to Prosecute His Claim Will 
Not Result in Disorderly Procedure. 

This court should not stay the present case on the 
alleged ground that it will cause disorderly procedure. 
Xo disorderly procedure will inure therefrom. On the 
contrary, it will effectuate the normal and usual pro¬ 
cedure. It is the fundamental and natural course for 
the injured party to sue one or more of the joint tort 
feasors—not for one of the wrongdoers to sue on be¬ 
half of the victim. The contrary would be the anamal- 
ous and unusual. 

In any case similar to the present one there need be 
but one suit, and in the verv nature of things one such 
suit is necessary where the defendants refuse volun- 
tarilv to return the funds which thev have illegally 
received. The fact that the plaintiff in such case may 
be X or Y or a government official or a private litigant 
does not make for disorderly procedure, if the plain¬ 
tiff has a lawful claim. The Comptroller’s office cer¬ 
tainly has no prescriptive right to access to the courts 
where the Comptroller and/or his agents have actual¬ 
ly taken part in the illegal transaction. 

Further, no court should subordinate substance to 
form, yet that is precisely what the appellant comp¬ 
troller urges. 
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If this plaintiff has a right to sue, which this ^ourt 
has said he has, and if he lias a cause of action, which 
this court has said he has, then he should be allowed 
to proceed with his case to judgment. The records are 
replete with evidence that the appellee has diligently 
and faithfully prosecuted this suit and has carried it 
forward with the greatest possible dispatch. Fairness 
dictates that his rights be not prejudiced or jeopard¬ 
ized. The appellee’s victory should not be reduced 
to a mere academic attainment. “Justice delayed is 
justice denied.” 

CONCLUSION. 

It is submitted that the several motions for reargu¬ 
ment or for modification of the opinion and judgment 
of this court should be denied since no new proposi¬ 
tions of law have been advanced, since no pertinent de¬ 
cisions are cited and since the decision of this coijrt is 
in keeping with the established principles and deci¬ 
sions of the courts. It is also submitted that this 
judgment should not be stayed pending prosecution of 
a certain suit filed by the receiver in the Supreme 
Court of the District of Columbia. ! 

Respectfully submitted, 

Ciias. A. Douglas, 

Hugh H. Obear, 

7 j 

Philip H. Marcum, 

Stuart T. Saunders, 
Attorneys for Appellee. 

Thomas E. Rhodes, pro se. 

R. H. McNeill, 

Richard L. Merrick, 

Douglas, Obear, Morgan & Campbell, 

Of Counsel. 
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1 

It is not the intention of petitioners in this memo¬ 
randum to discuss, paragraph by paragraph, the ijeply 
memorandum of appellee. Mention will be made ionly 
of a few points to which it is believed the Court ’js at¬ 
tention should be directed. 
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APPELLEE’S BRIEF, PAGE 4.— On this page 
appellee, with reference to the claimed right to sue 
without previous demand upon and refusal by the 
Comptroller, the receiver, and the bank, states that: 

“The Comptroller’s actions, as far as the alle¬ 
gations of the bill are concerned, in paying in full 
the deposits of the Alien Property Custodian or 
the Fleet Corporation, were just as illegal as was 
the Comptroller’s action in paying liis own de¬ 
posit in full. In that light, a demand on the Comp¬ 
troller to sue any of the above mentioned parties 
would in substance be a demand that the Comp¬ 
troller correct his own wrong.” (Italics inserted) 

This Court has alreadv ruled in the instant case that 
the pledging of security for the Comptroller’s deposit 
was legal, and hence the analogy referred to falls. 

Further, in the same connection, it is stated in the 
next following paragraph that appellee’s bill consti¬ 
tuted a suit 

“against the Comptroller and others for a wrong 
which they have perpetrated on the creditors of 
the bank. This misconduct permeates the entire 
case and implicates all of the defendants.” 

Neither the Comptroller nor the Receiver, either per¬ 
sonally or officially, received any of, or benefited from, 
the funds paid to the Alien Property Custodian or the 
Merchant Fleet! Corporation, and consequently, as pre¬ 
viously pointed out, such moneys having been paid 
under mistake' of law, the Comptroller, through the 
receiver, has the right to sue to recover them, and such 
suit has already been filed by the Receiver. It may 
also be noted that although appellee’s bill is a suit 
against the Comptroller, it is not sought, as we inter- 


pret the bill, to recover the moneys from the Comp¬ 
troller or the receiver, but, on the contrary, it is sought 
to recover the same from the Merchant Fleet Corpora¬ 
tion and from the Attorney General as Successor to 
the Alien Property Custodian. The Comptroller and 
the receiver are made parties for the purpose of re¬ 
quiring discovery and accounting “in their official ca¬ 
pacity” (R. p. 11), and also for the purpose of having 
the moneys, when recovered, paid over to the receiver 
for distribution among the depositors and creditors. 

Hence, petitioners reiterate that there is a very <*lear 
distinction between a suit against the Comptroller to 
recover with reference to the deposit funds standing in 
his name in his official account and, on the other iJand, 
suit against the Merchant Fleet Corporation and the 
Attorney General for funds disbursed in connection 
with the deposits controlled by them. 

APPELLEE’S BRIEF, PAGE 5.—Appellee,witlj ref- 
erence to Federal Equity Rule No. 27, states that: 

“It is elementary that a creditor’s rights tp sue 
is based upon an entirely different foundation than 
are those of a stockholder. Analogies cannot be 
drawn between dissimilar situations. 

We merely point out in this connection that the Court 
has already ruled in the instant case that undet the 
general rule it is necessary for the creditor to mdke a 
demand upon the Comptroller and the receiver $rior 
to bringing suit . Hence it follows that in this redpect 
the creditor is in the same category as the stockholder 
contemplated under Federal Equity Rule No. 27. jThe 
Court’s decision as it now stands was based upo4 the 
theory of an exception to the general rule. 
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Appellee also cites on page 5 of his brief certain 
eases to the effect that Federal Rule Xo. 27 does not 
apply where the officers or agents of the corporation 
have been guiltv of illegal or fraudulent conduct. As 
we stated on pages 14, et seq., of our original brief on 
the merits, we do not quarrel with the reasoning of 
such cases, and simply point out that they have no ap¬ 
plication to the instant case, in view of the fact that 
the bill of complaint does not make out a case of fraud¬ 
ulent conduct, Or personal misconduct, on the part of 
the Comptroller or the receiver. As a matter of con¬ 
venience to the Court, in case the above mentioned 
cases cited by appellee are desired to be further con¬ 
sidered, we have made an analysis of the same, which 
will be found in the Appendix hereto attached. 

APPELLEE’S BRIEF, PAGES 8 AND 9.— On these 
pages appellee makes the rather startling statements 
that no explanation is to be found in the record as to 
why the collection of data by the Comptroller, prior 
to the bringing of suits, was necessarv to the deter- 
ruination of a purely legal question (p. 9) and that the 
making of such investigations has nothing whatever to 
do with the right of appellee to file suit upon the de¬ 
posits in question (p. 8). 

We had assumed that there would be no difficultv in 
recognizing both the necessity and the propriety of as¬ 
certaining the facts and determining whether causes 
of action existed before the filing of suits. Obviouslv, 
prospective defendants, whether private or public, 
should not be unduly harassed with litigation and it 
should always be first determined, upon investigation, 
that a cause of action apparently exists. Appellee 
seems to consider that because this Court has adjudi- 


catcd that the pledge of collateral upon two items, to 
wit, the Alien Property Custodian’s deposit andj the 
Merchant Fleet Corporation’s deposit, were illegal, 
such adjudication settles other questions in all either 
cases. This conclusion by appellee can be accounted 
for only on the basis of an utter lack of appreciation 
of the fact that while there are certain basic principles 
governing all secured deposits, the question of whdther 
or not, in a particular case, the pledge of assetjs to 
secure the deposit is valid, must depend upon not only 
the facts, but the statutes applicable to the partiqular 
case. For example, the statutes applying to deposits 
of Philippine Island Funds (which are embraced with¬ 
in the suit recently filed by the receiver involving de¬ 
posits in the Commercial National Bank) requite a 
consideration of the statutes of the Philippine Isjand 
Government, as well as laws passed by Congress. 
Federal deposits or quasi-Governmental deposit^ in¬ 
volving other branches and bureaus of the Govern¬ 
ment likewise require consideration of the statutes ppe- 
cifically applying to those situations, such as thej In¬ 
land Waterways Corporation deposits also included 
in the aforesaid suit filed bv the receiver. Further- 

•s 

more, there are a considerable number of deposits 
throughout the country, made by the states, and politi¬ 
cal sub-divisions thereof, wherein the States claim fhat 
such deposits were properly secured under the jAct 
of Congress of June 25, 1930, (U. S. C. Title 12 jSec. 
90) which Act provides as follows: 

“Any association may, upon the deposit with it 
of public money of a State or any political sub¬ 
division thereof, give security for the safe-keep¬ 
ing and prompt payment of the money so depos¬ 
ited, of the same kind as is authorized bv the law 
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of the State in which such association is located 
in the case of other banking institutions in the 


State. 


y y 


It will be observed that under this statute the right of 
the national bank to make a pledge of assets to secure 
the deposit depends upon whether or not the state bank 
has such right. This necessarily requires an examina¬ 
tion of the statutes of the state in question as well as 
the local facts before a determination can be made 
concerning the 'validity of the deposit. As heretofore 
pointed out the Comptroller has been endeavoring to 
collect all of this data from Receivers throughout the 
countrv with a view to working out a consistent and 
co-ordinated program for the recovery of all preferen¬ 
tial payments or collaterals illegally pledged, and ob¬ 
viously it requires considerable time to accomplish 
this task. The filing of suit, or the taking of other ac¬ 
tion, are matters necessarily vested in the administra¬ 
tive discretion of the Comptroller. Where in a par¬ 
ticular case attention has been directed to the necessitv 

* 

for immediate Consideration or action, such cases have 
been and will be singled out for appropriate attention, 
but certainly orderly administration requires that suits 
should not be hied by the creditor without first call¬ 
ing the matter to the attention of the Comptroller 
and/or the receiver. It may seem, from an outside 
viewpoint, that action in a particular case, or con¬ 
certed action on all fronts, with reference to such de¬ 
posits, has been unduly delayed, but it is believed that 
the foregoing gives some indication of the difficulties 
that exist. Furthermore, it should be borne in mind 
that legal questions involved in such deposits are only 
one of the many types of problems confronting the 


Comptroller's office in the liquidation of insolvent na¬ 
tional banks all over the country. As a matter <t>f in¬ 
formation it may be stated that at the present waiting 
there are approximately 13,000 suits actually pending 
in the courts throughout the United States whicji are 
being* conducted by the Comptroller's office through 
the receivers involving* questions of every conceivable 
type. It is therefore necessary, from the very nature 
of the situation, that action with reference either to 
public deposits or other questions, be fitted into the 
general program of liquidation and not be at expense 
of other problems demanding at least an equal degree 
of attention. 

There are a number of statements made in ajppel- 
lee’s reply memorandum which we consider unwar¬ 
ranted and unjustified. We do not feel that theyjneed 
any defense or response, but merely point sonje of 
them out: 


Statement on page 2 that the Comptroller f'has 
studiously overlooked” certain portions of! the 
Court's opinion. 

Suggestion on page 9 that the Comptroller will 
not “diligently” prosecute the suits recently!filed 
involving the deposits in the Commercial National 
Bank. I 

Statement on page 7 that it was not the ijitent 
of Congress to set up “an administrative officer 
who shall act as judge and arbiter of his own) ille¬ 
gal conduct." 


Statement on page 11, j 

“Indeed, it is apparent from the memorandum 
filed by the Comptroller that he does not wislji the 
case to be staved" 
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thereby apparently indicating that counsel for peti¬ 
tioners were not sincere in attempting to advise this 
Court, at the request of the Court, as to what they con¬ 
sidered the law to be on the right of the Court to stay 
the instant proceedings. 

Respectfully submitted, 

J. F. T. O’Connor, 
Comptroller of the Currency of 
the United States , 

Bv George P. Barse, 

11 is Attorney. 

R. C. Baldwin, 

Receiver for Commercial National Bank. 

Commercial National Bank, 
and 

Commercial Building Cor¬ 
poration, 

By Sherley, Faust & Wilson, 
Their Attorneys , 



APPENDIX 


In the “Memorandum of petitioners on the ques¬ 
tion of the right of the Court to stay the suit otj ap¬ 
pellee,’ ’ petitioners, on page 17 thereof, referred to 
their argument previously made, that the suit otj ap¬ 
pellee should be dismissed, and in further support of 
their position pointed out the application, by analogy, 
of Federal Equity Rule No. 27 relating to stockhold¬ 
ers’ bills or suits against a corporation. In his r(3ply 


memorandum appellee sought to show that there is no 
analogy between the tw T o cases, and added (p. 5) that 
even if the analogy were applicable “it has been held 
time without number bv the Courts that Federal 
Equity Rule No. 27 does not apply where officers or 
agents of the corporation have been guilty of illegal 
or fraudulent conduct.” In support of this statement 
four cases were cited by appellee. 

An analysis of these cases, instead of supporting 
the position of appellee, make very pointed the analogy 
between Equity Rule No. 27 and the instant case and 
shov r s that in reality they support the position of pe¬ 
titioner, namely, that under the circumstances of the 
instant case, demand and refusal is necessary before 
such a suit may be brought. A brief analysis of the 
cases cited in appellee’s reply memorandum follows: 

Delaware, Etc. Co. v. Albany & S. R. Co., 213 U. S. 435. 


In this case certain stockholders of a corporation 
brought an action to compel an accounting from ^he 
corporation and from its corporate lessee, on account 
of alleged unpaid rents due from the lessee corpora¬ 
tion. Such stockholders, before filing suit, had m^de 
no demand on their corporation or its officers or |di- 
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rectors, and hence there had been no refusal to bring* 
the suit. The ‘question presented to the Court was 
whether, under the circumstances of the case, such de¬ 
mand and refusel was necessary under the equity rule. 

The facts as stated bv the Court were that for manv 

* * 

years prior to the suit, a majority of the Board of Di¬ 
rectors of the lessor corporation had been officers, di¬ 
rectors or employees of the lessee corporation, and 
while at the tinle of the bringing* of the suit some of the 
directors of the first corporation did not actually hold 
in their own right stock of the lessee, nevertheless, 
stock for their benefit and in their names had been 
transferred by 1 the lessee corporation. In addition to 
the community of interest as directors, there was also 
a community of interest as to stock ownership and as 
to certain officers. Under such circumstances the 
Court held that no demand was necessary, but in ex¬ 
plaining the decision the Court said: 

“The situation was unique. The company whose 
interest it was to assert the right to payment and 
to demand it was under the control or could be 
influenced by the company whose interest it was 
to deny indebtedness and resist payment”. 


It is clear that this case, if it has any application to 
the instant case, reinforces the position of petitioner 
bv showing that in order to avoid the necessity of de- 
mand and refusal, those upon whom the demand was 
not made must have an interest antagonistic to those 
bringing the suit and in harmony with those against 


whom recovery is sought. Here the Comptroller and 
the receiver have opposed the suit of these depositors 
solely on the ground that the receiver had the primary 
right and was the proper party to bring the action. 
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Here neither the Comptroller nor the receiver lia^ any 
personal interest in the outcome of the suit excejpt to 
the extent that their official duty is to see to it' that 
the creditors of the bank recover all moneys projperly 
owing* to the bank. In other words, the interest of the 
Comptroller and the receiver are identical with the 
interest of the depositors and creditors of the pank. 
Hence, they occupy exactly an opposite position to the 
directors in the case under discussion. 

Booth v. Greer Inv. Co., 52 Fed. (2) 857 (D. C. T^. D. 

Okl. 1931), affirmed 62 Fed. (2) 321. 

This case, when analyzed, is likewise authority for 
the position of petitioner rather than for that of ap¬ 
pellees. In this case the complainants were holders 
of shares in a trust corporation. The three trujstees 
of this trust transferred all of the property of the 
trust to a Delaware corporation without consulting 
the shareholders and then had all of the common ptock 
transferred to themselves and in turn sold all ojt the 
common stock to still another corporation, giving the 
former owners of shares in the trust the right tb ex¬ 
change such shares for preferred stock in the new] cor¬ 
poration. Some of the holders of shares in the trust 
thereupon sued to cancel the transfer of the trust 
erty to the corporation, and for an accounting, 
trustees and the two resulting corporations were hiade 
defendants in the suit. They attempted to defeat the 
suit by invoking Federal Equity Rule No. 27 on the 
ground that no demand had been made upon them to 
bring the suit and that there had been no refusal, j The 
District Court overruled this contention and tliej Cir¬ 
cuit Court of Appeals for the 10th Circuit upheldj this 
ruling. The District Court clearly distinguished the 

I 

I 

i 



case from thosb coming under Federal Equity Rule 
Xo. 27, first because it found that the trustees in fact 
had committed a fraud and second because the com¬ 
plainants did not prosecute their action for the benefit 
of the corporation, but on the contrary, brought their 
suit against the corporation. In its opinion, at page 
860, the District Court, in quoting from the case of 
Ilamer. Attorney General of Ioiva v. Ilegnes , (C. C. 
A. 8th Circuit), 269 Fed. 537, said: 


4 4 4 The rule referred to provides that where a 
corporation has a cause of action against third 
parties, and it refuses to enforce such cause of ac¬ 
tion in order to protect the rights of the corpora¬ 
tion, a stockholder, if he seeks to enforce this cause 
of action which might have been asserted by the 
corporation, must plead the matter stated in Rule 
27, and in such cases the corporat ion by necessity is 
made defendant because it has refused to be plain¬ 
tiff. The rule is not applicable to the present case. 
The plaintiff is both a creditor and a stockholder, 
and the proceeding is directed against the corpo¬ 
ration, asserting no right which the corporation 
could assert in the sense of the rule’ ”. 


The Circuit Court of Appeals referred to these find¬ 
ings by the District Court and confirmed its opinion on 
the ground that under the circumstances cited a de¬ 
mand upon the trust to bring the suit would be useless 
because the purpose of the suit was to 4 4 remove such 
trustees and to obtain an accounting for their unfaith¬ 
fulness and to set aside illegal transactions entered 
into bv them.” 

Here (aside from the recovery of deposits made by 
the Comptroller which have already been disposed of) 
there is no effort to remove the Comptroller or the re¬ 
ceiver or to obtain an accounting of funds personally 
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received by either of them. As stated above, they [have 
no interest in the matter aside from their official inter¬ 
est in recovering all possible assets for the benefit of 
depositors and other creditors. Hence there is no 
analogy between the Greer case and the instant chse. 

Havner v. Hegnes, 269 Fed. 537 (C. C. A. 8th 1920). 

This case is in the same category as the Booth base. 
Here a creditor who was also a stockholder, brought an 
action against a corporation alleging that the corpora¬ 
tion had obtained from him and numerous others ne¬ 
gotiable promissory notes through fraud and misrep¬ 
resentation and was proceeding to transfer such notes 
to innocent purchasers and was either insolvent or on 
the verge of insolvency. One of the points made by the 
defendant corporation was that the requirement^ of 
Federal Rule No. 27 had not been fulfilled. The Court 
held that the rule was not applicable to the easel be¬ 
cause: 

(pg. 541) “The plaintiff is both a creditor and 
a stockholder and the proceeding is directly 
against the corporation, asserting no right which 
the corporation could assert in the sense of j the 
rule”' (Italics inserted) 

i 

It will be seen immediately that the case cited haf no 
analogy to the instant case wherein the defendants 
from whom a recovery is sought are the Governmental 
agencies alleged to have received in full and without 
authority of law their deposits or the equivalent 
thereof. In the instant case, of course, neither the 
Comptroller nor the receiver stand in any such ppsi- 
tion as did the corporation in the Havner case, becajuse 
no recovery is sought from them and no facts establish- 
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ing fraud are sufficiently alleged against them. The 
most that can be said is that acting under a mistake of 
law they permitted the deposits to be recovered. Noth¬ 
ing anywhere in the pleadings indicates that a demand 
upon them to sue for recovery would have been useless. 

General Inv. Company v. Lakeshore & M. S. R. Co., 
250 Fed. 160 (C. C. A. 6th 1918). 

This was a case in which a stockholder in a railroad 
corporation brought suit to enjoin the consolidation of 
that railroad with other railroads in violation of law. 
In deciding that Federal Equity Rule No. 27 did not 
apply, the Court said: 

(pg. 174) “This rule relates only to suits 
6 founded on rights which may properly t}e as¬ 
serted by the corporation/ in which the stock¬ 
holders’ rights are indirect and derivative merely, 
and has no application to a suit brought by a stock¬ 
holder aghinst the corporation seeking, in his own 
direct right, to enjoin it from doing an illegal 
act.” 

Clearly the case has no bearing upon the case before 
this Court. 

These are the only cases cited in the reply memo¬ 
randum in an effort to show that there is no analogy 
between the position taken by petitioners and^ Federal 
Equity Rule No. 27. As stated above, they serve to em¬ 
phasize the analogy rather than to defeat it. 



